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Friday
May 2, 1980

Highlights

Briefings on How To Use the Federal Register—For
details on briefings in Washington, D.C.; New Orleans,
La.; Salt Lake City, Utah; Seattle, Wash.; Chicago, IlL;
St. Louis, Mo.; and Pitisburgh, Pa., see announcement in
the Reader Aids section at the end of this issue. =

29287 Iranian Assets Control Treasury/Foreign Assets
Control amends rules to add certain licenses and
licensing policy, and interpretative and procedural
provisions: effective 4-30-80

29546, Gasoline DOE/ERA issues rules and proposed

29553 rules regarding pricing by resellers and reseller-
relailers; effective 5-1-80; comments by 7-1-80 (Part
VI of this issue) (2 documents)

29380, Minority Business Commerce/MBDA seeks
29381 applications for project grants in various locations;
closing dates 5-14 and 6-1-80 (4 documents)

29416 Law School Clinical Experience Program HEW/
OE extends the closing date for transmittal of .
applications for new projects for FY 1980; apply by
6-16-80 .

29414 Organizational Processes in Education HEW/OR
accepls applications for grants in program research;
apply by 6-5-80

CONTIRUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
(not published on Saturdays, Sufidays, or on official holidays),
by the Office of the Féderal Régister, .National Archives and
Records Service, General’ S‘ervices,;\A'anifys‘tration, Washington;
D.C. 20408, under the Federal Register- Act’ (49'Stat. 500, as
amended; 44 US.C, Ch. 15) dnd 'the Tegulations of the

Administrative: Commiittee’ of the-Federal Regis‘te1; (1 CFR Ch. I).

Distribution 1sf made only by (the.Supermtendengpf Documents,

S e

U.S. Governmerit-Printing ‘Office, Washington,} D.G. 20402,

The Federal Registe\r provides a uniform, system, for making
available to the public regulatigis;afid-legal ngtices 1ssued by
Federal agencies. These clide” Presidential “proclamations and
Execu}ive Orders and Federal-agency dofuments having general
applicability and legal effect; documents required to be
published by Act of Congress and other Federal agency
documents of public mterest. Documents are on file for public
mspection n the Office of the Federal Register the day before
they are published, unless earlier filing 1s requested by the
1ssuIng agency.

The Federal Register will be furmshed by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies 1s $1.00
for each 1ssue, or $1.00 for each group of pages as actually
bound, Remit check or money order; made payable to the
Supenintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402,

There are no restrictions on the republication of matenal
appeaning in the Federal Register.

Area Code 202-523-5240 ,

Highlights

29527

29535
29277

29292

29277

29539

29265

29280

29309

-29390
29385
29454
29459

29502

29527

29530
29535
29539
29542

29546

issue}

Public Laws List of Acts requiring publication in
Federal Register, 1979 (Part III of this issue)

Medicare and Medicald HEW/HCFA corrects
proposed rules on utilization review procedures for
hospitals; comments by 7-1-80 (Part V of this issue)

Insured Home Mortgage Loans. HUD/FHC
decreases FHA maximum interest rate; effective
4-28-80

_Home and Condominium Loans VA decreases

maximum integest rate; effective 4-28-80

Mortgage and Improvement Loans HUD/FHC
requests comments on interim rule allowing
amortization periods of other than five-year
intervals for Mutual Mortgage Insurance and
Insured Home Improvement Loans; effective
5-22~80; comments by 7-1-80

Mobile Homes HUD/NVACP issues an
interpretative bulletin on criteria for substantial
brace under the construction and safety standards;
effective on and comments by 6-2-80 (Part VI of this

Insured and Guaranteed Loans USDA/FmHA
amends rules; effective 5-2-80

Outer Continental Shelf Interior/GS issues rules
assuring prompt and efficient exploration and
development of oil, gas and sulphur in leased areas;
effective 6-30-80

Outer Continental Shelf Interior/GS extends
comment period on proposed rules regarding air
quality standards for oil, gas and sulphur
operations; comments by 6-20-80

Privacy Act Documents

DOD
DOD/DLA
OPM

Sunshine Act Meetings

" Separate Parts of This Issue

Part I, Labor/ESA

Part lll, Readers Alds—List of Acts Requiring
Publication in Federal Register

Part IV, EEOC, OPM, Justice, Labor and Treasury
Part V, HEW/HCFA

Part Vi, HUD/NVACP

Part Vi, Interior/FWS

Part VIil, DOE/ERA
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29265

29411

- 29411

29268

29270

29267

29302

29377
29390
29383,
29384

29461

29378
29378

Agricultural Marketing Service
RULES
Lemons grown in Ariz. and Calif.

Agriculture Department

See Agricultural Marketing Service; Animal and
Plant Health Inspection Service; Commodity Credit
Corporation; Farmers Home Administration; Forest
Service; Rural Electrification Administration;
Science and Education Administration.

Alcohol, Drug Abuse, and Mental Health
Administration
NOTICES
Meetings: .
Psychiatry Education Review Committee
Psychology Education Review Committee

Animal and Plant Health Inspection Service

RULES

Animal and poultry import restrictions:
Cattle; Harry S. Truman Animal Import Center;
fees and collection methods
Poultry, game birds, etc.; cooked carcasses;
prevention of viscerotropic velogenic Newcastle
disease

Livestock and poultry quarantine:
Brucellosis

PROPOSED RULES

Animal and poultry import restrictions:
Ruminants and swine; inspection requirements

Arms Control and Disarmament Agency
NOTICES

General Advisory Committee; closed meeling
activities; report availability

Army Department -
NOTICES
Privacy Act; systems of records

Blind and Other Severely Handicapped,
Committee for Purchase From

NOTICES )

Procurement list, 1980; additions and deletions (3
documents) N

Chrysler Corporation Loan Guarantee Board
NOTICES ’
Meetings; Sunshine Act

Civil Aeronautics Board

NOTICES -

Hearings, etc.:
Golden West Airlines, Inc., fitness investigation
Hughes Airwest, Inc.

29302

29330

29384
29385

29379

29546

29553

29391

29415
29415

29416

29502

Commerce Department

See Economic Development Administration;
International Trade Administration; Maritime
Administration; Minority Business Development
Agency; National Oceanic and Atmospheric
Administration.

Commodity Credit Corporation

PROPOSED RULES

Loan and purchase programs:
Sunflower seed

-

Defense Department

See also Army Department; Defense Logistics
Agency.

NOTICES

Privacy Act; systems of records

Defense Logistics Agency

HOTICES

Environmental statements; availability, etc.:
DDT stocks; disposal

Privacy Acl; systems of records

Economlc Development Administration
NOTICES
Import determination petitions:

Jade Handbag Co., Inc., et al.

Economic Regulatory Administration

RULES

Petroleum allocation and price regulations:
Gasoline resellers' and reseller-retailers’ price
rules

PROPOSED RULES

Petroleum allocation and price regulations:
Gasoline resellers’ and reseller-retailers’ price
rules

NOTICES

Powerplant and industrial fuel use; prohibition

orders, exemplion requests, etc.:
Houston Lighting & Power Co.

Education Office

NOTICES

Education Appeal Board hearings:
California
Pennsylvania

Gran! applications and proposals, clesing dates:
Law school clinical experience program;
extension of time

Employment Standards Administration

NOTICES

Minimum wages for Federal and federally-assisted
construction; general wage determination decisions,
modifications, and supersedeas decisions (Calif.,
Ind., Mo., Mont,, Nebr., N.J., NM,, N.Y., N.C., Pa,,
Va.}

a



1

television fixed service, and private operational

fixed microwave service; technical requirements

.
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. Energy Department > Federal Contract Compliance Programs Office
See Economic Regulatory Administration; Energy’ : RULES
~Information Admlgnlstrat¥on, Federal Energy 29530 Employee selection procedures; umform guidelines;
Regulatory Commlssmn clarification and interpretation; additional
- questions and answers
Energy Information Admimstratlon Federal Deposit Insurance Corporation
OTICES NOTICES
Meetings: ‘ P .
29391 American Statistical Association gg:gg’ Meetings; Sunshine Act (4 documents)
Envir onmenta[ Pr otectlon Agency ‘Federal Election Commission
RULES NOTICES
Air quality implementation plans; approval and 29460 Meetings; Sunshine Act
promulgation; various States, etc.: , . .
29293 American Samoa et al. Federal Emergency Management Agency
29293 Virgin Islands PROPOSED RULES
PROPOSED RULES .. Flood elevation determinations:
Air quality implementation; interstate pollutlon 29322 Arizona
abatement: . 29316 Illinois
29313  Kentucky and Indiana; extension of time ! 29315  lowa .
Air’quality implementation plans; approval and . 29318, ° Maine (2 documents)
promulgations; various States, etc.: 29321 . h
s N
. NOTICES .
Environmental statements; availability, etc.: gggig gzggzy lvania
29403 Agency statements, weekly receipts 20313 Virginia (2 documents)
Meetings: . 29319’ -
29408 Administrator’s Toxic Substances Advisory "NOTICES i
: ~Committee - . Disaster and emergency areas: .
29408 gtate-FIFRA Issues Research and Evaluation 29408 Mississippi
roup ‘ .
Federal Energy Regulatory Commission |
Equal Employment Opportumty Commission- Inlonc:ss
RULES . earings,-etc.:
29530 Employee selection procedures; uniform guidelines; 29392  Alabama-Tennessee Natural Gas Co.
' clarification and interpretation; additional 29394  American Petrofina Co. of Texas et al.
questions and answers :ggg: SOﬂ}m%}‘{V%alt{l Edison Co.
) oyle, Michae
T 29395  Electro Ecology Inc.
Farmers Home Administration 29395 ° Ellis, Wayne R., of Boise, Idaho
RULES . 29401 Energy Department
Loan and grant making:- 29396, Florida Power Corp. (2 documents)
"29265  Economic emergency loans 20398
: 29398  Jowa Power & Light Co.
Federal COmmunicatnons Commission 33233 1 ﬁansas-Nell))raska&Nftﬁ}:‘aéGas Co, Inc.
RULES e . ouisiana Power & Light Co.
‘ Radio services, special: ~ 29399  Macon County Recreation Commission
29297  Land mobile services; geographic sharing of 29400  Midwestern Eas Tralnsmlssxon Co. et al.
certain frequencies in the petroleum, forest 29400 Montanzli-Da lota Ué‘ ltle]s Co
products, special industrial, and manufacturers :ggg? ggtsllznlglpl;‘ufmsacso upply Corp.
,,Ri,fg:,zf,e;ﬂ}_c:s 29401 Ohio Power Co. -
Common carrier services: 29401 Pioneer Hydroelectric, Developers
29335  Multipoint distribution service; alternative :g:gg gagar‘:vﬁg::} gg“’ ice
authorization procedures in choosing applicants 20402 S;aut.hern California Edison Co
Frequency allocations and radio treaty matters: 29398  State of Idaho Water Resources Board
29323 Multipoinf distribution service, instructional 20403 Woodruff Standard Service Station
television fixed service, and private operational =
fixed microwave service; equal Sha"“g of Federal Housing Commissioner—Office of
frequency band Assistant Secretary for Housing
Radio services, spec1a1 RULES
29350 Multlpomt distribution service, instructional 29279 Low-rent public housmg, CFR Part removed

* Mortgage and loan insurance programs:

29279

Interest rate changes
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29277

20417

29323

29460

29409
29409
29409
29409
29410
29461

29373
29371
29370
29418,
29419

29419
29542

29275
29276

29275

29305

29304

29307

29413
29413

Mutual mortgage and insured home improvement
loans; amortization periods; interim

NOTICES

Authority delegations:
Acting Assistant Secretary for Housing—Federal
Housing Commission; order of succession

Federal Maritime Commission

PROPOSED RULES

Tariffs filed by common carriers in foreign

commerce of U.S,, etc.:
Currency adjustment factors filing requirements;
extension of time

NOTICES

Meetings; Sunshine Act

Federal Register Office

(Editorial note: For list of Acts requiring
publication in Federal Register, 1979, see Reader
Aids carried in Part III of today's issue.)

Federal Reserve System
NOTICES
Applications, etc.:
ADCO Co.
Citicorp et al.
Elk River Bancshares, Inc.
FSB Bancorp, Inc.
Wilson Bancshares, Inc.
Meetings; Sunshine Act (2 documents)

Fish and Wildlife Service

PROPOSED RULES

Endangered and threatened species:
California elderberry longhorn beetle
Delta green ground beetle

Mojave rabbitbrush longhorn beetle
NOTICES

Endangered and threatened species permits {4
documents)

- Marine mammal permit applications

National fish and wildlife policy; draft availability
and inquiry :

Food and Drug Administration

RULES

Animal drugs, feeds, and related products:
Butorphanol tartrate
Potassium phenoxymethyl penicillin tablets

Food labeling:
Protein products in very low calorie diets;
warning labeling; correction

PROPOSED RULES

Biological products:
Allergenic products; protein nitrogen units {PNU);
testing and labeling requirements

GRAS or prior-sanctioned ingredients:
Sodium hydroxide and potassium hydroxide;
extension of time

Radiological health:
Microwave ovens; radiation leakage compliance
measurement instrument requirements and test
conditions .

- NOTICES

Environmental statements; availability, etc.:
Headquarters laboratory facilities, Beltsville, Md.
Food for human consumption:
Diethylstilbestrol (DES), food use of cattle
illegally implanted; position paper; correction

29411

29287

29289

29376
29376

29410

29294

29411
29410

29280

29309

29420
29419

29535

Medical devices:
Abcor caries detector; reclassification petition;
panel recommendation

Forelgn Assets Control Office
RULES
Iranian assels control regulations

Forest Service

RULES

Forest service programs; standards, criteria, and

guidelines; public participation procedures

NOTICES

Environmental statements; availability, etc.:
Gifford Pinchot National Forest, land and
resource management plan, Wash.
Tongass National Forest, Hugh-Smith Lake
fertilization project, Ketchikan Area, Alaska

General Accounting Office

NOTICES

Regulatory reports review; proposals, approvals,
etc. (ICC)

General Services Administration
See also Federal Register Office.
RULES
Property management:
Travel regulations; mileage reimbursement rate
for privately owned automobile use, high rate
geographical areas, etc.; temporary; correction
NOTICES .
Public utilities; hearings, etc.: proposed
infervention:
Colorado Public Utilities Commission
New Mexico Public Service Commission

Geological Survey
RULES
Outer Continental Shelf; oil, gas, and sulphur
operations:
Unitization, pooling, and drilling agreements for
oil and gas leases
PROPOSED RULES
Outer Continental Shelf; oil, gas, and sulphur.
operations: ,
Air qualitly standards; exemption formulas and
significance levels; petition pracedures for States;
extension of time
NOTICES
Outer Continental Shelf; oil, gas, and sulphur
operations; development and production plans:
ARCO Oil & Gas Co.
McMoRan Offshore Exploration Co.

Health, Education, and Welfare Department

See Alcohol, Drug Abuse, and Mental Health
Administration; Education Office; Food and Drug
Administratiom; Health Care Financing -
Administration; National Institute of Education.

Health Care Financing Administration

PROPOSED RULES

Medicaid and medicare:
Hospital utilization review procedures; correction
and extension of time
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29418

Kanab/Escalante rangeland management
program, Utah -

. VI
Housing and Urban-Development Department Meetings:
See also Federal Housing Commissioner—Office of 29417 Outer Continental Shelf Advisory Board
Assistant Secretary for Housing; Neighborhoods, 29417 . Outer Continental Shelf Advisory Board;
Voluntary Associations and Consumer Protectxon. cancellation
Office of Assistant Secretary. Wilderness areas; characteristics, inventories, etc.:
RULES 29417 New Mexico; correction
Low income housing: ‘ }
29279 Public housing programs; development phase; ;, Maritime Administration
prototype cost limits; Kentucky NOTICES .
Trustees; applicants approved, dxsapproved. etc.:
Interior Department 29380 Republic National Bank of Dallas
See Fish and Wildlife Service; Geologlcal Survey; ‘
Land Management Bureau; National Park Service; Metric Board
Surface Mining Office. RULES
. Internal Revenue Service “ 29271 lcrlltzggt;(t:t standards; post employment conﬂlcts of

) E’:{%’i’:esf:x':l:fs 29272 Organization and functions

29309 Gas guzzler tax; hearing Mine Safety and Health Administration
Income taxes: ) - NOTICES

29308 Emp.loyee retirement plgms; cooydmatlon of . Petitions for mandatory safety standard

vesting and discrimination requirements; héaring modifications:

Attt 29425  Black Gold Coal Co., Inc.
International Trade Administration 20426 Blue Hawk Coal Co., Inc.
K?J:t:iisgy . 29426 Carbon Fuel Co.

29379 _ X&z{ls;:s%x:l;lggxi;ﬁiiazz Equipr‘nent Technical gg:gg Eaiéf::r%isaﬂcg;ed Coal Corp
. 29427 Melody Mountain Coals, Inc.

Interstate Commerce COmmlss:on 29427  Red Ash Smokeless Coal Corp.
NOTICES 29427,  Sunshine Mining Co. (2 documents)
Motor carriers: 29428

29421 Finance applications .

29423  Transportation of Government traff“ ic; special Minimum Wage Study Commission

certificate letter NOTICES
29444 Fair Labor Standards Act of 1938, social, political,
gﬂfg;e Department . and economic effects; inquiry
29445 Meetings
29530 Employee selection procedures, uniform guidelines; - 8
"~ clarification and interpretation; additional Minority Business Development Agency
questions and answers NOTICES
Labor Department ‘ 29380,. Financial assistance application announcements (4
See also Employment Standards Administration; 29381 documents)
Federal Contract Compliance Programs Office; . .
Mine Safety and Health Administration; Pension - ‘National Credit Union Administration
and Welfare Benefit Programs Office. ’ RULES
RULES * Federal credit unions:
Waork incentive programs [WIN) for AFDC 29270 Borrowed funds from natural persons
- recipients: P . i -

29280 Sanction period determmatlon, procedures; :‘g,::ggsa' Institute of Education v
Not;-?éégchon Grant pr}igrgms. applicatiop closing .dates:
Adjustment assistance: L 29414 Organizational processs in ec!ucqtlon.

29435  Anchor Motor Freight, Inc., et al, postsecondary education institutions

29433 Ford Motor Co. et al. - . .

29442 General Motors Corp. Natlon?l Oc_eamc and Atmospheric

29443 Republic Steel Corp. . - N Administration

29444 Steel Parts Corp. PROPOSED RULES
Meetings: \ Marine mammals:

20444 Steel Tripartite Committee; correction 29375  Commercial fishing operations; incidental taking

- - affecting eastern tropical Pacific Ocean tuna
Land Management Bureau - fishery: hearing
RULES NOTICES - ]
. Public land orders: ] Marine mammal permit applications, etc.:
29295 New Mexico . 29382 Reinke, John M.
NOTICES Meetings:
Environmental statements; avallablhty, etc.: 29382 ' Nortth Pacific Fishery Management Council
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viI

29383
29383

29420
29420

29446

29448~

29450

29447
29448

29445-
29447,
29449
29447~
29449
29446

29530

29450
29450
29450
29451
29452
29453

29428~
29431

29428

29530

Pacific Fishery Management Council
Western Pacific Fishery Management Council

National Park Service
NOTICES -
Meetings:
Santa Monica Mountains National Recreation
Area Advisory Commission
Upper Delaware Citizens Advisory Council

National Science Foundation
NOTICES
Committees; establishments, renewals,
terminations, etc.:
Information Science and Technology Advisory
- Committee
Meetings:
Behavorial and Neural Sciences Advisory
Committee (4 documents)
Mathematical and Computer Sciences Advisory
Committee
Physiology, Cellular and Metabolic Biology
Advisory Committee
Physiology, Cellular and Molecular Biology
Advisory Committee (6 documents)

Social and Economic Science Advisory
Committee (3 documents) )
Special Research Equipment Advisory Committee

Neighborhoods, Voluntary Assoclations and

Consumer Protection, Office of Assistant

Secretary

RULES

Mobile home construction and safety standards:
Electrical outlet box substantial brace criteria
waiver; interpretative bulletin {I-1-80)

Nuclear Regulatory Commission

NOTICES

Applications, etc.:
Mississippi Power & Light Co. et al.
Rochester Gas & Electric Corp.
Toledo Edison Co. et al.
University of Illinois at Urbana-Champaign
University of Kansas
Virginia Polytechnic Institute and State
University -

Pension and Welfare Benefit Programs Office

NOTICES

Employee benefit plans:
Prohibition on transactions; exemption
proceedings, applications, hearings, etc. (4
documents}

Meetings:
Employee Welfare and Pension Benefit Plans
Advisory Council

Personnel Management Office
RULES"

Employee selection procedures; uniform guidelines;_

clarification and interpretation; additional
questions and answers

29263

29300
29454

29530

29376

29377

29377

29275

29457
29458

29458
29458

29311
29310
29309

29445

29292

Reduction in force; performance appraisal systems
for use in determining retention factor
PROPOSED RULES
Senior Executive Service:
Candidate development programs
NOTICES
Privacy Act; systems of records

Revenue Sharing Office

RULES .
Employee selection procedures; uniform guidelines;
clarification and interpretation; additional
questions and answers

Rural Electrification Administration

NOTICES

Environmental statements; availability, etc.:
I\iorlhem Michigan Electric Cooperative, Inc., et
al.

Loan guarantees, proposed:
Upper Missouri G&T Electric Cooperative, Inc.

Sclence and Education Administration
NOTICES
Meelings:

Food and Agricultural Sciences Joint Council

Securities and Exchange Commission

RULES

Transaction information; equity securities listed on
national exchange; collection and dissemination;
correction

Small Business Administration

NOTICES

Disaster areas:
Alabama
Mississippi

Meelings; advisory councils:
Ohio

Small business investment companies:
Maximum annual cost of money to small
concerns; Federal Financing Bank rate

Surface Mining Office

PROPOSED RULES

Permanent program submission; various States:
Colorado
llinois
Indiana

Treasury Department
See Foreign Assets Control Office; Internal
Revenue Service; Revenue Sharing Office.

Unemployment Compensation, National
Commission

NOTICES

Meetings; correction

Veterans Administration

RULES

Loan guaranty: :
Home and condominuim loans; interest rate
decrease
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MEETINGS ANNOUNCED IN THIS ISSUE

AGRICULTURE DEPARTMENT

) Science and Education Administration—

29377 Joint Council on Food and Agricultural Sciences,
Executive Committee, 5-14-80

COMMERCE DEPARTMENT
International Trade Administration—

29379 Telecommunications Equipment Technical
Advisory Committee, 5-22-80 -
National Oceanic and Atmospheric .
Administration—

29382 North Pacific Fishery Management Council, and

- Scientific and Statistical Committee, and Advisory

Panel, 5-22 and 5-23-80

29383 Pacific Fishery Management Council, Scientific and
Statistical Committee, and Groundfish Subpanel,

6-1 through 6-12-80 .
29383 Western Pacific Fishery Management Council, 5-28
and 5—29—80 ‘ .

ENERGY DEPARTMENT
Energy Information Admlmstratlon-
29391 American Statistical Association Ad Hoc
. Committee on Energy Statistics. 5-16-80

ENVIRONMENTAL PROTECTION AGENCY
29408 Administrator's Toxic Substances Advxsory
Committee, 5-20-80
29408 State-FIFRA ]ssues Research and Evaluation
-« Group, Working Committee on Registration and
Classification, 5-21 and 5-22-80 -

HEAI.TH, EDUCATION, AND WELFARE DEPARTMENT
Alcohol, Drug Abuse, and Mental Health
’ Administration—
29411 Psychiatry Education Review Committee, 5-29 and
5-30-80
29411 Psychology Education Review Committee, 5-16-80

INTERIOR DEPARTMENT. g

Fish and Wildlife Service— -
29370, Beetles, various types, 5-22 and 5-23-80 (3
29371, documents)
29373 :
Land Management Bureau—
29417 Outer Continental Shelf Advisory Board Scientific

Committee, 64 through 6-6-80

National Park Service—

29420 Santa Monica Mountains National Recreation Area,

Advisory Commission, 5-14-80
29420 Upper Delaware szens Advisory Counml
5-23-80

LABOR DEPARTMENT
Pension and Welfare Benefit Programs— -
29428 Employee Welfare and Pension Benefit Plans
’ Advisory Council, 5-20-80

MINIMUM WAGE STUDY COMMISSION
29445 Meetmg. 5-13-80 -

NATIONAL SCIENCE FOUNDATION

29448 Behavioral and Neural Sciences Advisory
Committee, Linguistics Subcommittee, 5-22 and
5-23-80

29448 Behavioral and Neural Sciences Advisory

Committee, Memory and Cognitive Processes

Subcommittee, 5-27 and 5-26-80 .
29449 :Behavioral and Neural Sciences Advisory

Committee, Neurobiology Subcommittee, 5-21, 5-22
and 5-23-80

29449 Behavioral and Neural Scxences Advisory -

- Committee, Social and Developmental Psychology
- Subcommittee, 5-29 and 5-30-80

29447 Mathematical and Computer Sciences Advisory
Committee, Computer Science Subcommittee, 5-28,
5-29 and 5-30-80 ’

29446 Physiology, Cellular and Molecular Biology
Advisory Committee, Cell Biology Subcommittee,
5-19, 5-20 and 5-21-80

29447 Physiology, Cellular and Molecular Biology
Advisory Committee, Developmental Biology
Subcommittee, 5-26 through 5-29-80

29445" Physiology, Cellular and Molecular Biology
Advisory Committee, Genetic Biology
Subcommittee, 5-22 through 5-24-80

29445 Physiology, Cellular and Molecular Biology
Advisory Committee, Human Cell Biology
Subcommittee, 5-27 and 5-28-80

20448 Physiology, Cellular and Metabolic Biology
Advisory Committee, Metabolic Biology
Subcommittee, 5-29 and 5-30-80

29449 Physiology, Cellular and Molecular Biology
Advisory Committee, Mefabolic Biology
Subcommittee, 5-31 and 6-1-80

29448 Physiology, Cellular and Molecular Biology
Advisory Committee, Molecular Biology
Subcommittee, 5-22 and 5-23-80

29446 Social and Economic Science Advisory Committee,

. Executive Committee, 5-19 and 5-20-80
29447 Social and Economic Science Advisory Committee,
Geography and Regional Science Subcommittee,
5-23-80
29449 Social and Economlc Science Advisory Commitfee,
Political Science Subcommittee, 5-22 and 5-23-80

- 29446 Special Research Equipment Advisory Committee,

5-22 and 5-23-80

SMALL BUSINESS ADMINISTRATION '

' 29458 - Region V Advisory Council, 5+16-80

RESCHEDULED MEETING

-

NATIONAL COMMISSION ON UNEMPLOYMENT
COMPENSATION
29445 Meeting, 5-15 and 5-16-80 (date and location
change)

CANCELLEb MEETING

INTERIOR DEPARTMENT
Land Management Bureau—

29417 Outer Continental Shelf Advisory Board, Mid-
Atlantic Techrical Working Group, 5~5 and 5-6-80

HEARINGS

HEALTH, EDUCATION AND WELFARE DEPARTMENT
Education Office—

29415 Education Appeal Board, cease and desist hearing
for State of California, 5-13-80
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IX

29415

29370,
29371,
29373

29418

29308

29309

Educational Appeal Board, evidentiary hearfng in
appeal for State of Pennsylvania, 5-21 and 5-22-80

INTERIOR DEPARTMENT

Fish and Wildlife Service

Beetles, various types, 6-12 and 6-13-80 (3
documents)

Land Management Bureau—
Proposed Kanab/Escalante rangeland, draft
environmental impact statement, 6~10 and 6-11-80

TREASURY DEPARTMENT

Internal Revenue Service—

Coordination of vesting and discrimination
requirements for qualified plans, 7-10-80, outlines

- of oral comments by 6-26-80

Proposed gas guzzler tax, 6~19-80, outlines of oral
comments by 6-5-80 :
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CFR PARTS AFFECTED IN THIS ISSUE
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Rules and Regulations

Federal Register
Vol. 45, No. 87

Friday, May 2, 1960

This section of the FEDERAL REGISTER

- contains regulatory documents having

- general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 351

Reduction in Force

AGENCY: Office of Personnel
Management.

AcTION: Final regulations.

SUMMARY: These final regulations
provide for agency use of performance

- appraisal systems prescribed by the
Civil Service Reform Act to determine
the weight of performance as a
reduction in force retention factor.
EFFECTIVE DATE: May 2, 1980.
FOR FURTHER INFORMATION CONTACT:
Theodore R. Dow or Thomas A. Glennon
(202) 632-4422.

SUPPLEMENTARY INFORMATION:

Background

On February 5, 1980, OPM published
proposed regulations in the Federal
Register (45 FR 7818) that would provide
for agency use of performance appraisal
systems prescribed by Section 203 of the
Civil Service Reform Act in determining
the weight of performance as a
reduction in force retention factor. The
60-day period for interested parties to
submit written comments ended on
April 7, 1980.

Discussion of Comments

~Sixteen written comments were

received: nine from agencies, five from
individuals, and two from unions. In
addition, there were a number of
telephone inquiries concerning specific
provisions of the proposed regulations.
The written comments may be
summarized as follows:

(1) Four agencies believed that
§ 351.504(c} of the proposed regulations
would give agencies too much latitude in

assigning service credit for retention
purposes to employees with
performance appraisals that exceed the
minimum standards, but are less than
“Outstanding.” However, another two
agencies believed that OPM should
permit agencies to give greater
consideration to performance as a
reduction in force retention factor.
Finally, one individual and one union
commented that performance appraisals
should not be given any consideration in
the determination of retention standing.

After full consideration of the
comments we received and our own
further review of the proposed
regulations, we have adopted the
proposed § 351.504{c) with only editorial
changes for clarification of the material.
The pmposed § 351.504(c) provides
agencies with 'a proven method of
distinguishing between the performance
of both “QOutstanding” and minimally
acceptable employees for reduction in
force purposes. In addition, § 351.504(c)
gives agencies the responsibility and
flexibility to credit other employees with
amounts of service for retention
purposes in accordance with each
individual agency's individual
performance appraisal system.

We plan to give additional
consideration to the comments we
received concerning the proposed
regulations published at 45 FR 7818 in
carrying out a thorough review of the
present reduction in force system. As
part of this review, we plan to consider
whether additional weight should be
given to performance in reduction in
force and, if so, what procedures should
be followed to award this credit.
However, these final regulations are
intended to meet an immediate need by
providing a means for agencies to use
new performance appraisal systems
authorized by the Civil Service Reform
Act in the determination of employee
reduction in force retention standing.

(2) Four comments from agencies and
two from individuals were concerned
that certain provisions of the proposed
regulations published at 45 FR 7818
would either prematurely remove
certain employees from reduction in
force competition, or would be
cumbersome for agencies to administer.
Specifically, there was concern with the
proposed § 351.404{c)(2), which would
have removed from reduction in force
competition an employee with a notice
of proposed removal under § 432.204(a)

of this title, based on ""Unacceptable
Performance” as defined in § 432.202 of
this title.

The final regulations reflect these
concerns. We have revised
§ 351.404(c)(2) to provide that an
employee with a written decision, rather
than a proposed notice, of removal for
“Unacceptable Performance” is
excluded from reduction in force
competition. In addition, we have added
anew § 351.405 to clarify that an
employee who has received a written
decision of demotion because of
"Unacceptable Performance” is not in
reduction in force competition on the
basis of the position from which heor
she will be demoted.

(3) One agency suggested that
reduction in force retention credit for
performance be based upon a full year
of performance rather than upon periods
as small as 90 days, the minimum
appraisal period that is permitted by the
controlling regulations published at Part
430 of this title. However, § 351.504(a)
has long provided that an employee’s
performance appraisal of record on the-
date specific reduction in force notices
are issued is used to determine the
employee's entitlement to additional
service credit for retention purposes. We
believe that this arrangement is fair to
all parties, and that an employee’s
current performance appraisal should be
used in the determination of his or her
retention standing, subject to the
provisions of § 351.504(a).

(4) One agency suggested that OPM
clarify how agencies establish and
maintain reduction in force retention
registers. Another suggested that-we
revise our regulations concerning
reemployment priority lists. In fact, we
are presently considering a revision of
certain other material found in Part 351.
However, any further revision of the
Part 351 regulations would be published
separate from the proposed regnlations
published at 45 FR 7818.

(5) One agency that submitted written
comments, along with several other
agencies that made telephone inquiries,
noted a typo in the proposed
§ 351.504(c): inthe fifth sentence, “. . .
and amount. . ." was erroneously
printed instead of “’. . . any amount
» « «* This has been corrected in the
final regulations.

(6) The remaining two comments were
received from individuals. One believed
that the proposed regulations published
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at45 FR 7818 would allow outstanding
employees to retire before the normal
retirement age. In fact, there is no
authority under Part 351 to award credit
for the purposes of any retirement - -
system.

The remaining comment was
concerned that the proposed reduction
in force regulations might be
discriminatory, partlcularly if*
discrimination is present in an agency’s
performance appraisal system. Under 5
U.S.C. 3502(a)(L), agencies are requlred
to consider each employee s

. performance rating in determining his or

her retention standing. These final
regulations allow agencies to use new
performance appraisals authorized by
the Civil Service Reform Act in the
determination of the employee’s
retention rights under Part 351. Agencies
are expressly prohibited from engaging
in discriminatory practices by other
statutes and related controlling
regulations, which offer specific
remedies for individuals who believe
" that they have been discriminated
against.

Modification of the Proposed
Regulations .

As a result of the ‘written comments -
we received and our own further
consideration of the proposed
regulations published at 45 FR 7818, we
have made the following specific
changes in the final regulatlons, as
indicated below:

(1) § 351.404(c)(2) is revised to provide
that an employee with a written
decision of removal under § 432, 204(a]
based upon “Unacceptable

" Performance” as defined in § 432.202, is
a noncompeting employee for reduction -

in force purposes. This approach gives
better recognition to an employee's right
to administrative due process that the
proposed regulations, which would have
provided that an employee with a notice
of proposed removal because of
“Unacceptable Performance” would
have been a noncompeting employee for
reduction in force purposes.

{2) § 351.405 is added to clarify how
employees faced with demotion because
of “Unacceptable Performance,” a

" defined in § 432.202, compete under Part

351. Specifically, the new § 351.405°
provides that an employee who has
received a written decision under

§ 432.204(a) to demote him or her

because of *Unacceptable Performance”

competes under Part 351 on the basis of
the competitive level to whxch he or she
will be demoted.

(3) § 351. 504[c) is revxsed to clarify -
how agencies give service credit for
retention purposes based on employee

performance appraisals. Specifically,

§ 351.504(c) still provides that each
employee who has an “Outstanding”
performance rating {or its equivalent)

“will receive 4 additional years of service

for retention purposes. However, the

. revised § 351.504(c) provides that each

employee whose performance meets, but
does not exceed, the minimum
performance standards for the critical
elements of his or her position may not
receive any ‘additional service credit for
retention purposes. Under the revised

§ 351.504(c), agencies may use employee
performance appraisals authorized
under Subpart B of Part 430 of this title
to assign other employees, whose
performance is less than “Outstanding”
(or its equivalent) but nonetheless
exceeds the established minimum
performance standards for the critical
elements of their positions, an amount of
service credit for retention purposes
ranging from 0 to less than 4 years.

The revised § 351.504(c) eliminates a
specific reference to the employee .
whose performance is “fully acceptable
and should thus be clearer for agencies
to implement by using language that is

" closer to Part 432 of thistitle.

Pursuant to 5 U.8.C. 553(d)(3), the
Director finds that good cause exists for
making this amendment effective on the
date of publication to provide contmmty

" of operations.

OPM has determined that these are
significant regulations for the purposes

. ofEO 12044,

fo' ice of Personnel Management.
Beverly M. Jones, -
Issuance System Manager.

Accordingly,,5 CFR Part 351 is revised
to read as follows:

(1) § 351.404 is remsed as set out
below:

§351.404 Retention register.

{a) Each agency shall establish a
separate retention register from the
current retention records of employees
in, and employees temporarily promoted
from, each competitive level affected
when a competing employee is to be
released from a competitive level under
this part.

~ (b) The agency shall enter on the

retention register in the order of his or
her retention standing the name of each
competing employee in, and each
competing employee temporarily
promoted from, a competitive level

-{whether in duty, leave, or furlough

status), except an employee on military
duty with a restoration right.

{c) The agency shall enter on'a list *
apart from the retention register the
name and expiration date of the
appointment or promotion of each .
employee serving in a position under

speclfically limited temporary
appointment or temporary promotion.
followed by the name of each employee
sérving in the competitive level with, as
applicable:

@ Aperformance rating of less than’
“Satisfactory"” in an agency that has not
implemented a performance appraisal
system meeting all the requirements of 5

" U.S.C. 4302 and Subpart 430~B of this

title; or

(2) A written decisfon under
§ 432.204(a) of this title to remove him or
her because of “Unacceptable :
Performance” as defined in § 432,202 of
this title.

(2) § 351.405 is added to read as

‘follows:

§351.405 Employees demoted because of
unacceptable performance,

An employee who has received a
written decision under § 432.204(a) of
this title to demote him or her because
of “Unacceptable Performance,” as
defined in § 432.202 of this title,
competes under this part from the
position to which he or she will be
demoted.

{3) § 351.504 is revised as set out
below:

§351.504 Credit for performance.

(a) Each employee’s performance
rating of record on the date of issuance
of specific reduction in force notices
shall determine the emp]oyee 8
entitlement to additional service credit
for performance under this section,

(b) An agency that has not
implemented a performance appraisal
system meeting all the requirements of 6
U.S.C. 4302 and Part 430 Subpart B of
this title, and assigns summary adjective
performance ratings, shall credit the

. following employees with additional

service, which is added to each
employee’s creditable service under this
part:

(1) Each emplOyee who hag an
“‘Outstanding” performance rating shall
rec:ialve 4 years of additional service;
an

(2) Each employee who has a
performance rating between
“Satisfactory” and “Outstanding" shall
receive 2 additional years of service.

(c) An agency that has implemented a
performance appraisal system meeting
all the requirements of 5 U.S.C. 4302,
and Part 430 Subpart B of this tifle, is
responsible for using employee
performance appraisals to credit
employeées with additional service
toward retention standing. This
additional service is added to each
employee’s creditable service under this
part. Each employee who has an
“Qutstanding” or highest appraisal
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under the agency's system, shall receive
4 additional years of service. Each
employee whose performance meets, but
does not exceed, the established
minimum performance standards for the
critical elements of his or her position
shall be credited with no additional
* years of service. Agencies may use

employee performance appraisals to
assign other employees whose
performance exceeds the established
minimum performance standards for the
critical elements of the position, but is
less than “Outstanding” or the highest
equivalent appraisal under the agency's
system, an amount of service credit
ranging from 0 to less than 4 years.

Each agency is responsible for
ensuring that these provisions are:

{1) Consistent with Part 430 Subpart B
of this title; and

(2) Uniformly and consistently applied
in any one reduction in force.
(5 U.S.C. 1302, 3502)
[FR Doc. 80-13633 Filed 5-1-80; 8:45 am]
BILLING CODE 6325-01-H

—

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 910
[Lemon Reg. 250; Lemon Reg. 249, Amdt. 1]

Lemons Grown in California and
Arizona; Limitation of Handling

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This action establishes the
quantity of California-Arizona lemons
that may be shipped to the fresh market
during the period May 4-10, 1980, and
increases the quantity of such lemons
that may be so shipped-during the
period April 27-May 3. Such action is
needed to provide for orderly marketing
of fresh lemons for the period specified
due to the marketing situation
confronting the lemon industry.

DATES: The regulation becomes effective
May 4, 1980, and the amendment is
effective for the period April 27-May 3,
1980.

FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, 202-447-5975.

SUPPLEMENTARY INFORMATION: Findings.
This regulation and amendment are
issued under the marketing agreement,
as amended, and Order No. 910, as
amended (7 CFR Part 910), regulating the
handling of lemons grown in California
and Arizona. The agreement and order
are effective under the Agricultural
Marketing Agreement Act of 1937, as

amended (7 U.S.C. 601-674). The aclion
is based upon the recommendations and
information submitted by the Lemon
Administrative Committee and upon
other available information. It is hereby
found that this action will tend to
effectuate the declared policy of the act.

This action is consistent with the
marketing policy for 1878-80 which was
designated significant under the
procedures of Executive Order 12044.
The marketing policy was recommended
by the committee following discussion
at a public meeting on July 31,19879. A
final impact analysis on the marketing
policy is available from Malvin E.
McGaha, Chief, Fruit Branch, F&V,
AMS, USDA, Washington, D.C. 20250,
telephone 202-447-5975.

The committee met again publicly on
April 29, 1980 at Los Angeles, California,
to consider the current and prospective
conditions of supply and demand and
recommended a quantity of lemons

- deemed advisable to be handled during

the specified weeks. The committee
reports the demand for lemons is slightly
better.

It is further found that there is
insufficient time between the date when
information became available upon
which this regulation and amendment
are based and when the actions must be
taken to warrant a 60 day comment
period as recommended in E.O. 12044,
and that it is impracticable and contrary
to the public interest to give preliminary
notice, engage in public rulemaking, and
postpone the effective date until 30 days
after publication in the Federal Register
(5 U.S.C. 553), and the amendment
relieves restrictions on the handling of
lemons. It is necessary to effectuate the
declared purposes of the act to make
these regulatory provisions effective as
specified, and handlers have been
apprised of such provisions and the
effective times.

1, Section 910,550 is added as follows:

§910.550 Lemon regulation 250.

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period May
4, 1980, through May 10, 1980, is
established at 265,000 cartons.

(b) As used in this section, “handled"
and “cartons" mean the same as defined
in the marketing order.

2, Paragraph (a) of § 910.549 Lemon
Regulation 249 (44 FR 27910) is amended
to read as follows: “The quantity of
Lemons grown in California and Arizona
which may be handled during the period
April 27, 1980, through May 3, 1980, is
established at 275,000 cartons.”

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674)

Dated, May 1, 1950.
D.S. Kuryloski,
Deputy Director, Fruit and Vegetable
Division, Agricultural Marketing Service.
[FR Doc. 8015770 Filed 5-1-8C; 1205 pm]
BILLING CODE 3410-02-4

Farmers Home Administration
7 CFR Parts 1945 and 1980

Insured and Guaranteed Economic
Emergency Loans

AGENCY: Farmers Home Administration,
USDA.

ACTION: Final rule.

SUMMARY: The Farmers Home
Administration (FmHA) amends-its
regulations on insured and guaranteed
economic emergency (EE) loans. This
action is required for immediate
implementation of certain pertinent
provisions of Public Law 96-220,
including the extension date for making
such loans under the insured and
guaranteed authorities.

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. William Krause, USDA, FmHA,
Room 5344, South Agriculture Building,
14th and Independence Avenue, SW.,
‘Washington, DC 20250. Telephone: (202)
447-8257.

SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
procedures established in Secretary’s
Memorandum No. 1955 to implement
Executive Order 12044, and has been
classified as “significant.” The
emergency nature of this action
warrants publication of this final action
without completion of a Draft Impact
Analysis.

Mr. Alex P. Mercure, Assistant
Secretary for Rural Development, has
determined that an emergency situation
exists which warrants publication
without opportunity for a public
comment period on this final action in
order to provide proper notification to
the public and to continue the economic
emergency (EE) loan program under
existing regulations. The insured and
guaranteed economic emergency (EE)
loan regulations will be further revised
in accordance with the new legislation
(Pub. L. 96-220) and published in the
Federal Register on or.about May 15,
1980. An Impact Analysis will be
prepared on the extension of this loan

program as reflected in the revised
regulations and will be made available
at that time.

Further, pursuant to the
administrative procedure provisions in 5
U.S.C. 553, it is found upon good cause

-
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that notlce and other public procedure
with respect to this emergency final
action are impracticable and contrary to
the public interest; and good cause is
found for making this emergency final
action effective less than 30 days after
publication of this dociiment i in the
Federal Register.

On March 30, 1980, the President
signed Public Law 96-220 amending
Title II of Pub. L. 95-334 (Emergency
Agricultural Credit Act of 1978). This
law provides for the extension of the ~
insured and guaranteed economic
emergency (EE) loan programs from

“May 15, 1980, through September 30,
1981, and contains certain other .
provisions to further the objectives of
the EE loan program. Therefore, FmHA
amends Subpart C of Part 1945 and
Subpart F of Part 1980, Chapter XVIII,
Title 7, Cade of Federal Regulations, as
follows:

1. §§ 1945. 102 and 1980 502 to show -
that Public Law 95-334 has been
amended to reflect “September 30,
1981,” as the new expiration date for
making economic emergency loans, and
to delete the phrase “national or area
wide” as a description of the economic
stresses necessary.

2..§§ 1945.104(a)(1) and 1980.504(a) to

show that Pub. L. 95-334 is amended by
Pub. L. 96-220.

3. §1980.515(d) to change “May 15,
1980", to *September 30, 1981”.

-4, § 1980.518(e) to insert “September -
30,1981",as a replacement date
wherever “May 15, 1980,"” appears in
this subsection. )

5. § 1980.520(c)(2) to change “May 15;
1980” on the first line to “September 30,
1981",

Accordmgly, Chapter XVIII is
amended as follows:

"' PART 1945—EMERGENCY

Subpart C—Economic Emergency
Loans . -

1. § 1945.102 is amended to read as
follows: -

§ 1945.102 Program objectives.

The objective of EE loans is to make
adequate financial assistance available
during the period authorized by Title II
of Public Law 95-334, as amended,
{authority expires September 30, 1981) in
the form of loans insured or guaranteed
by FmHA for bona fide farmers and
ranchers who are primarily and directly.
engaged in agricultural production so
that they may continue their farming or
ranching operations during the economic
emergency which has cdused a lack of
agricultural credit due to economic
_ stress such as a general tightening of

agricultural credit or an unfavorable
relationship between production costs
and prices received for agricultural
commodities. I¢ is the policy of FmHA to
consider making insured EE loans only
when guaranteed EFE loans are not
available through a local con Ventlonal
agricultural lender.
* - * - % * *

2. § 1945104 (a)(1) is amended to read
as follows:

§ 1945.104 Definitions and abbreviations.

(a) Definitions. :
(1) Act. Emergency Agricultural Credit

7 Adjustment Act of 1978 (Title Il of Pub.

L. 95-334, as amended by Pub. L. 96—

220).
* * * * *
PART 1980—GENERAL -

Subpart F—Economlc Emergency
Loans

3. § 1980.502 is amended to read as’
follows:

§ 1980.502 'Program ‘objecﬂves.

The objective of EE loans is to make
adequate financial assistance available
during the period authorized by Pub. L.

.95-334, as amended, (authority expires

September 30, 1981) in the form of loans
insured or guaranteed by FmHA for
bona fide farmers and ranchers who are
primarily and directly engaged in
agricultural production so that they may
continue their farming or ranching
operations during the economic
emergency which has caused a lack of
agricultural credit due to economic
stresses such as a general tightening of

agricultural credit or in the alternative,

an unfavorable relationship between
production costs and prices received for

“agricultural commodities. It s fo be the
policy. of FmHA to make guaranteed EE

loans before insured EE loans.

* *' * * Y

4. §1980.504 (a) is amended to read as

follows:

§ 1980.504 Definitions,* * *

(a) Act. The Emergency Agmcultural
Credit Adjustment Act of 1978 (Title II
of Pub .L. 95-334, as amended by Pub. L.
96-220).

*x * * * *

5. § 1980.515 (d) is amended to read as *

follows: ) )
§1980.515 Type of guarantee,

* *x, . % * * ‘

(d) Program termination date. A Loan
Note Guarantee or Contract of
Guarantee will not be executed after
September 30, 1981,

* * * * v *

6. § 1980.518 (e) is amended to.read as
follows:

§ 1980.518 Loan rates and terms.

* * * * *

(e) Advances under a Contract of
Guarantee—Iine of credit. Prior to
September 30, 1981, an outstanding
guaranteed advance may be paid off
before the end of its term with funds
from a new guaranteed advance,
provided the line of credit ceiling is not
exceeded. However, no advance may be
made for a term which exceeds the
period remaining in the original or
extended line of credit term. The line of
credit term may be up to 7 years, but it
is limited to the term established in the
“Line of Credit Agreement.” FmHA
consent is not needed to make these line
of credit advances under a Contract of
Guarantee. After September 30, 1981, no
new advances will be made, Advances
outstanding at that time may be
reschéduled for an additional 7 years
with FmHA's consent. When deemed to
be in the best interest of the
Government and the borrower, and with
FmHA'’s approval, advances
rescheduled on September 30, 1961, may
be rescheduled for an additional 7 years
provided such rescheduling will not
extend the loan terms beyond 14 years
from the date of the original “Line of

. Credit Agreement.”
*

* * * *

7. § 1980.520 {c)(2) is amended to read
as follows:

§1980.520 Collateral requirements.

* ® * * *
(c) Additional requirements.
* * * * *

(2) Any exfension of credit by the
lender after September 30, 1981, will not
be covered by the guarantee and, if it is
to be secured, a lien must be taken on
other collateral or the lien position
taken on the existing collateral must be
junior to any liens taken for the
guaranteed EE advances. ]

* * L] * *

This document has been reviewed in
accordance with 7 CFR Part 1901,
Subpart G, “Environmental Impact
Statements.” It is the determination of
FmHA that the proposed action does not
constitute a major Federal action
significantly affecting the quality of
human environment and in accordance
with the Nationgl Environmental Policy
Act of 1969, Pub. L. 91-190, an
Environmental Impact Statement is not

_ required.

Authorities: 7 U.S.C. 1989; 5 U.S.C. 301;
Title II of Pub .L. 95-334, as amended by Pub,
L. 98-220; delegation of authority by the
Secretary of Agriculture, 7 CFR 2.23;
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delegation of authority by the Assistant
Secretary for Rural Development, 7 CFR 2.70.

Dated: April 17, 1980,
_Thomas L. Burgum,
Acting Deputy Assistant Secretary for Rural
Development. ¢
[FR Doc. 80-13506 Filed 5-1-80; 845 am)
BILLING CODE 3410-07-M

Animal and Plant Health Inspection
Service

9 CFR Part 78

Brucellosis Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: These amendments add the
county of Bannock in Idaho to the list of
Certified Brucellosis-Free Areas and
delete it from the list of Modified
Certified Brucellosis Areas. It has been
determined that this county qualifies to
be designated as a Certified Brucellosis-
Free Area. The effect of this action will
allow for less restrictions on cattle
moved interstate from this area. These
amendments also add the county of
Carroll in Arkansas, to the list of
Modified Certified Brucellosis Areas
and delete it from the list of Certified
Brucellosis-Free Areas because it has
been determined that this county now
qualifies only as a Modified Certified
Brucellosis Area. The effect of this
action will provide for more restrictions
on cattle and bison moved interstate
from this area. These amendments also
add the counties of Hardee and
Hernando in Florida and the parishes of
Cameron and Lafourche in Louisiana to
the list of Noncertified Areas and delete
such counties and parishes from the list
of Modified Certified Brucellosis Areas
because it has been determined that
these counties and parishes now qualify
only as Noncertified Areas. The effect of
this action will provide for more
restrictions on cattle and bison moved
interstate from these areas.

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Dr. A. D. Robb, USDA, APHIS, VS,
Room 805, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8713.
SUPPLEMENTARY INFORMATION: A
complete list of brucellosis areas was
published in the Federal Register (44 FR
76751-76754) effective December 28,
1979, These amendments add the county
of Bannock in Idaho to the list of
Certified Brucellosis-Free Areas in

§ 78.20 and delete this county from the
list of Modified Certified Brucellosis
Areas in § 78.21, because it has been

determined that such county now comes
within the definition of a Certified
Brucellosis-Free Area contained in

§ 78.1(1) of the regulations. These
amendments add the county of Carroll
in Arkansas to the list of Modified

- Certified Brucellosis Areas in § 78.21

and delete this county from the list of
Certified Brucellosis-Free Areas in
§ 78.20, because it has been determined
that it now qualifies only as a Modified
Certified Brucellosis Area as defined in
§ 78.1(m) of the regulations. These
amendments add the counties of Hardee
and Hernando in Florida and the
parishes of Cameron and Lafourche in
Louisiana to the list of Noncertified
Areas in § 78.22 and delete such
counties and parishes from the list-of
Modified Certified Brucellosis Areas in
§ 78.21 because it has been determined
that such counties and parishes now
qualify only as Noncertified Areas. This
list is updated monthly and reflects
actions taken under criteria for
designating areas according to
brucellosis status.

Accordingly, Part 78, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

§78.20 [Amended]

1.In § 78.20, paragraph (b) is amended
by adding: Idaho. Bannock; and deleting:
Arkansas. Carroll

§78.21 [Amended]
2,In § 78.21, paragraph (a) is amended
by deleting Louisiana.

§78.21 [Amended]

3.In § 78.21, paragraph (b) is amended
by adding: Arkansas. Carroll; Louisiana.
Acadia, Allen, Ascension, Assumption,
Avopyelles, Beauregard, Bienville,
Bossier, Caddo, Calcasieu, Caldwell,
Catahoula, Claiborne, Concordia, De
Soto, East Baton Rouge, East Carroll,
East Feliciana, Evangeline, Franklin,
Grant, Iberia, Iberville, Jackson,

- Jefferson, Jefferson Davis, Lafayette, La

Salle, Lincoln, Livingston, Madison,
Morehouse, Natchitoches, Orleans,
Quachita, Plaquemines, Pointe Coupee,
Rapides, Red River, Richland, Sabine,
St, Bernard, St. Charles, St. Helena, St.
James, St. John The Baptist, St. Landry,
St. Martin, St. Mary, St. Tammany,
Tangipahoa, Tensas, Terrebonne, Union,
Vermilion, Vernon, Washington,
Webster, West Baton Rouge, West
Carroll, West Feliciana, Winn; and by
deleting: Florida. Hardee, Hernando;
Idaho. Bannock.

§78.22 [Amended]

4, In § 78.22, paragraph (b) is amended
by adding: Florida. Hardee, Hernando;
Louisiana, Cameron, Lafourche.

(Secs. 4-7, 23 Stat. 32, as amended; secs. 1
and 2, 32 Stal. 791-792, as amended: sec. 3, 33
Stat. 1265, as amended; sec. 2, 65 Stat. 693;
end secs. 3 and 11, 76 Stat. 130, 132; {21 U.S.C.
111-113, 114a-1, 115, 117, 120, 121, 125, 134b,
134f, 37 FR 28464, 28477); 38 FR 19141, 9 CFR
72.25)

The amendment designating areas as
Certified Brucellosis-Free Areas relieves
restrictions presently imposed on cattle
moved from the areas in interstate
commerce.

The restrictions are no longer deemed
necessary to prevent the spread of
brucellosis from such areas and,
therefore, the amendment should be
made effective immediately in order to
permit affected persons to move cattle
interstate from such areas without
unnecessary restrictions.

The amendment designating an area
as a Modified Certified Brucellosis Area
imposes restrictions presently not
imposed on cattle and bison moved from
that area in interstate commerce. The
restrictions are necessary in order to
prevent the spread of brucellosis from
such area.

The amendment designating areas as
Noncertified Areas imposes restrictions
presently not imposed on cattle and
bison moved from that area in interstate
commerce. The restrictions are
necessary in order to prevent the spread
of brucellosis from such area.

Therefore, pursuant to the
gdministrative procedure provisions in 5
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this final rule effective less than
30 days after publication of this
document in the Federal Register.

Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Executive
Order 12044 and Secretary’s
Memorandum 1955. It has been
determined by Paul Becton, Director,
National Brucellosis Eradication
program, APHIS, VS, USDA, that the
emergency nature of this final rule
warrants publication without
opportunity for public comment and
preparation of an impact analysis
statement at this time.

This final rule will be scheduled for
review under provisions of Executive
Order 12044 and Secretary’s
Memorandum 1955.
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Done at Washington, D.C. this 28th day of
April 1980.

J. K. Atwell,

Acting Deputy Administrator, Veterinary -
Services.

[FR Doc. 80-13503 Filed 5-1-~80; 8:45 am}

BILLING CODE 3410-34-M

9 CFR Part 92

Importation of Certain Animals and
Poultry and Certain Animal and Poultry
Products; Inspection and Other
Requirements for Certain Means of
Conveyance and Shipping Containers
Thereon; Harry S. Truman Animal
Import Center

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: This document publishes the
‘fees and amends and clarifies the
method of collection of the fees from
importers for the second importation of
cattle to be imported through the Harry
S. Truman Animal Import Center
{HSTAIC). This action is necessary in
order to ensure that importers will be
advised of the expected costs for
importing cattle through the HSTAIC
and the manner of payment. This action
should also make possible the
coordination and allocation of personnel
and resources for the operation of the -
HSTAIC and ensure its availability to
receive cattle. .
EFFECTIVE DATE: April 24, 1980,
FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, USDA, APHIS, VS,
Federal Building, Room 815, Hyattsville,
MD 20782, 301-436-8170. Actions of this
kind were anticipated under the
provisions of 9 CFR Part 92.41 and are
specifically considered in the Final
Impact Statement prepared for that
action, Thus, the Final Impact Statement
describing the options considered in

developing this final rule and the impact

of implementing each option is available
on request from Program Services Staff,
Room 870, Federal Building, 6505
Belcrest Road, Hyattsville, Maryland
20782, 301-436-8695. ‘
SUPPLEMENTARY INFORMATION: This
final action has been reviewed under
USDA procedures established in
Secretary’'s Memorandum 1955 to
implement Executive Order 12044, and
has been classified as “not significant.”
Dr. Milton J. Tillery, Director, National
Program Planning Staffs has determined
that dn emergency situation exists
which warrants publication without
opportunity for public comment period
on this final action because thege
amendments impose additional

restrictions relating to the issuance of
special permits for quarantine of cattle
at the Harry S. Truman Animal Import
Center and are essential in order to
allow the Department to better
coordinate and allocate personnel and
materials to the facility. The cattle must
pass a three month pre-entry quarantine
in their country of origin and certain
required inspections and tests prior to
being allowed to.enter the HSTAIC. The
importers of the cattle must make
arrangements for the pre-entry )
quarantine in the country of origin, as
well as obtain clearance for this
Department'’s personnel to observe the -
pre-entry quarantine and conduct the
inspection and tests. a

The fees prescribed herein for the
second quarantine period are based
upon full utilization of the facility. If
there is less than full utilization of the
facility during this quarantine period,
then it will not be self-supporting to the
fullest extent possible as Congress
intended. However, whether or not the
facility will actually be fully utilized is
dependent on several factors, the first of
which is the ability of all prospective
importers to obtain the necessary ’
financing to enter into the required
cooperative agreement. If a prospective
importer cannot obtain such financing
the facility will not be fully utilized,
unless there is time for another impqrter
to’be offered the space in accordance
with the regulations and he has time to
make all the necessary financial and
pre-entry quarantine arrangements.
Since the second importation of cattle
into HSTAIC is scheduled for October

1980, and the cattle must have

successfully completed a three-month
pre-entry quarantine period in their ~
country of origin, it is necessary to .
publish these regulations as a final rule,
to become effective immediately, in
order to allow the importers of cattle to
(1) secure the necessary financing; (2)
enter into a cooperative agreement with

. the Department; and (3) make the

necessary arrangements for the réquired
pre-entry quarantine procedures. This is

. necessary in order to insure that the

space available in HSTAIC is as fully
utilized as possible.

Further, pursuant to the - .
administrative procedure provisiong in §
U.S.C. 553, it is found upon good cause
that notice and other public procedure
with respect to this emergency final
action are impracticable and contrary to __
the public interest; and good cause is
found for making this emergency final
action effective less-than 30 days after
publication of this document in the
Federal Register.

On Friday, February 16, 1979, there
was published in the Federal Registor

- (44 FR 10052-10056) an amendment to 9

CFR Part 92.41 that published the fees
and the method of collection of the fees
from importers of cattle to be imported
through the Harry S. Truman Animal
Import Center (HSTAIC).

On Friday, November 2, 1979, there
was published in the Federal Register
{44 FR 63082) an amendment to the

‘regulations that established a specific

date for receipt of applications for

‘special permits to be drawn on a lottery

basis for the allotment of quarantine
space for the second group of cattle to

. be imported through the Harry S.

Truman Animal Import Center.

The costs associated with the
operation of the Harry S, Truman
Animal Import Center are to be borne by
the importers using this facility and will
vary in accordance with the actual
number of animals utilizing the facility.
Based upon the number of applications
for special permits received by APHIS,
the facility should be fully utilized for
the second importation, and the rate for
this importation will be $4,571 per
animal. Each importer who has been
authorized a permit in the drawing, must
sign a cooperative agreement which sets
forth the payment requirements prior to
being awarded a special permit to
import cattle into HSTAIC.

In order to provide sound financial
management both for the prospective
importers and the Department, it is
essential that the importers, prior to
issuance of the special permits, assume
fiscal responsibility for the expenses to
be incurred. Due to the unusual nature
of the service and the need to have
adequate funds on a fee basis available
to the Department for the cost of the
significant services which will be
performed in connection with the
importation of animals into the HSTAIC
in accordance with the provisions of

-gection 1 of the Act of May 6, 1970 (21

U.S.C. 135), the Department presently
requires either advance paymentora
payment bound meeting the *
requirements specified in the ’
cooperative agreement,

The Department is adding a new
paragraph A.1.c. to the cooperative
agreement in order to give the importers
another option to fulfill their obligation
of insuring the Department full
reimbursement for its services
associated with HSTAIC at as low a
cost to them as possible. Accordingly,
paragraph A.1.c. is added to allow an
importer to deposit with the Service *
upon execution of this agreement, a
letter of credit from a Commercial Bank
to the Service in an amount equal to the

- established fee multiplied by the number
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of cattle for which an import permit is to
be issued to the cooperator. Payment
will be due one month prior to the day
the cattle are scheduled to be released
from quarantine, or one month prior to
the termination of this cooperative
agreement, whichever occurs first. The
letter of credit shall be in effect from the
date of the issuance of the import permit
to the date the cattle are scheduled to be
released from quarantine. The letter of
credit must Be irrevocable for the period
except through the mutual consent of the
Service and the Cooperator. Billings will
be made to the issuer of the letter of
credit.

This will provide the importer the
options of either depositing the amount
due in cash, a payment bond, or a letter
of credit. The letter of credit will, in
effect allow the importer to establish an
interest bearing account with a
commercial bank to insure the
Department of full reimbursement for
the operating costs of HSTAIC,

The following table depicts the
anticipated costs which will be incurred

at the Harry S. Truman Animal Import
Center for the second quarantine period
at its full capacity of 400 animals. The
costs are based upon the best
information and data available. The
costs of personnel have been increased
to take into account the cost of living
salary increases of October1979. The
increase in travel costs is due to
increased airline travel and per diem
rates for Veterinary Services employees.
The cost in utilities have been increased
to take into account increased energy
costs. Laboratory costs have been
increased due to increased costs of
conducting required tests by Plum Island
National Animal Disease Laboratory.
The costs of supplies were increased to
take into account the increased costs of
supplies {feed, bedding, disinfectants,
contact test animals and miscellaneous
supplies for the animal care,
maintenance and testing at HSTAIC).
These costs will be reviewed following
the second importation, and any
adjustments necessary will be made for
subsequent importations.

(3

Cost par
Hems of cost TotalDirect Tolalpks  Tolslfxod Tolsivaiable  animak
cost O/H costs costs Rl capacity
400 snimais
Porsonnel $347481  $0S807  $405807 $1.014
Travel 72744 84972 84972 213
Utilities 393,120 459,208 450,203 o 1,148
Laboratory costs 540,108 826525 473405 $§153200 1,565
Suppli 215548 251781 104,601 147,180 529
Total cost 1528078 300380
Cost per animal 3,820 751
Feo 4571
Other Pertinent Information: Agreement, the Cooperator will become

APHIS OH Rate=16.81%
Cost of additional tests=$383
O/H=0verhead

The costs of operations associated
with the HSTAIC are either fixed or
variable costs. The fixed costs are those
which are absolutely necessary to
prepare cattle for eniry into HSTAIC
and to prepare HSTAIC for receiving
cattle. Regardless of the success an
importer has in qualifying cattle for
HSTAIC or in completing a quarantine
at HSTAIG, the fixed costs become the
responsibility of the importer upon
execution of the cooperative agreement.
While the Department believes that the
regulations are clear regarding these
fixed costs, paragraph C.8. has been
added at the request of several
‘importers to avoid any

. misunderstandings in this area. The new
paragraph will provide that upon
execution of the Cooperative

liable for an amount equal to the fixed
costs portion of the established fee
multiplied by the number of cattle for
which an import permit is to be issued to
the Cooperator regardless of the

-disposition of the Cooperator's cattle.

These monies are necessary to prepare
cattle for entry into HSTAIC and to
prepare HSTAIC for receiving cattle.

The cooperative agreement also
makes it clear that the Department is not
liable for any loss occasioned by the
destruction of any of the animals
because of being infected with or
exposed to any communicable disease
of livestock or for any other loss or
damagg to the animals. The Act of May
6, 1970 (21 U.S.C. 135-135b) providing for
the Harry S. Truman Animal Import
Center and its legislative history

‘indicate that any such risk of loss 1o the

animals would be the responsibility of
the importers. The payments of

indemnities by the Department for
animals destroyed would be contrary to
the intént of Congress that the Harry S.
Truman Animal Import Center be self-
supporting to the fullest extent possible.

The procedures provided in the
regulations are considered necessary
since the importation of cattle from
countries infected with foot-and-mouth
disease require compliance with special
nonroutine pre-entry requirements,
transportation requirements and port of
entry requirements, under the
supervision of veterinarians of this
Service and the cooperation and
assistance as required of the
veterinarians employed by the country
of origin, to collect samples, perform
laboratory procedures, complete
examinations, conduct inspections and
supervise the isolation, quarantine, and
care and handling of the animals to
insure that they meet the animal
quarantine requirements for entry into
the United States.

Accordingly, Part 92, Title 9, Code of
Federal Regulations, is amended in the
following respects:

In § 9241, paragraph (b)(7) is
amended; and the Cooperative
Agreement in paragraph (c) is amended
by adding new paragraphs A1.c. and
C.8. toread as follows:

§ 9241 Réquimments for the
importation of animals into the United
States through the Harry S. Truman

Animal Import Center.
L 4 ] * ) L 4
* & x

(7} The fee for each animal for the
second importation is $4,571.  _

{c) Cooperative Agreements. * * *

A. LR R

1. L g

c. To deposit with the Service upon
execution of this agreement a letter of credit
from a Commercial Bank to the Service in the
amount of —————— (equal to the
established fee multiplied by the number of
cattle for which an import permit is to be
issued to the cooperator). Payment will be
due one month prior to the day the cattle are
scheduled to be released from quarantine, or
one month prior to the termination of this
cooperative agreement, whichever occurs
first. The letter of credit shall be in effect
from the date of the issuance of the import
permit to the date the cattle are scheduled to
be released from quarantine. The letter of
credit should be irrevocable for the period
except through the mutual consent of the
Service and the Cooperator. Billings will be
made to the issuer of the letter of credit.

* * * * L 4

c'tt-
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8. Upon execution of this Cooperative
Agreement, the Cooperator will become
—— (equal to the fixed costs
portion of the established fee multiplied by
the number of cattle for which an import
permit is to be issued to the Cooperator)
regardless of the disposition of the
Cooperator's cattle. These monies are
necessary to prepare cattle for entry into
HSTAIC and to prepare HSTAIC for -
receiving cattle,
(Section 2, 32 Stat, 792, as amended sec. 1, 84
Stat, 202 (21 U.S.C. 111 and 135], 37 FR 28464,
28477; 38 FR 19141),

Done at Washington, D.C. thxs 24th day of'
April 1980,

" Pierre A. Chaloux, VMD,

DeputyAdmlmstmtar, Veterinary Services.
{FR Doc. 80-13310 Filed 5-1-80; 8:45 am]
BILLING CODE 3410-34-M

9 CFR Part 94

Importation of Carcasses, Parts, or
Products of Poultry, Game Birds, and
Other Birds

AGENCY: Animal and Plant Health-
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: This amendment provides for
the importation of carcasses, or pafts or
products of carcasses, of poultry, game
birds, and other birds into the United
States when such carcasses have been
thoroughly cooked. This action is taken
because it appears that such cooking
would prevent the risk of the
introduction and spread of viscerotropic
velogenic Newcastle disease (VVND].

The effect of this final rule is to
facilitaté the importation of carcasses,
or parts or products of carcasses, of
poultry, game birds, and other birds into
the United States by-providing another
manner by which such carcasses may be
imported without risk of the introduction
and spread of VVND,
EFFECTIVE DATE: June 2, 1980.
FOR FURTHER INFORMATION CONTACT:
Dr. W. ]. Turner, USDA, APHIS, VS,
Federal Building, Room 824, 6505
Belcrest Road, Hyattsville, MD 20782,
301-436-8379

On Tuesday, October 23, 1979, there
was published in the Federal Register
(44 FR 61048) a proposed amendment to
the regulations (9 CFR Part 94). A period
of 60 days was provided for comment
which expired December 24, 1979, Only
one comment was received, in which the
respondent supported the proposal.
Accordingly, the Department has .
decided to amend the regulations as .
proposed without change.

Therefore, Part 94, Title 9, Code of
Federal Regulations, is amended in the
following respects.

In § 94.6, new paragraphs (b)(5) and

. (d)(4) are added to read:

§94.6 Carcasses of poultry, game birds,
and other birds, parts or products thereof,
and eggs other than hatching eggs;

. restrictions, exceptions.

* * * * *

[b] * % &

(5) Thoroughly cooked. A carcass or
any part or product thereof which has
been heated so that its flesh and jucies
have lost all red or pink color.

* * * * *

[d] *h Kk ’ -

(4) Carcasses, or parts or products of
carcasses, of poultry, gare birds, and
other birds may be imported if
thoroughly cooked, and if, upon
inspection by a representative of the
United States Department of Agriculture
at the port of entry, the carcasses or
parts or products thereof have a
thoroughly cooked appearance
throughout.
* * * * *
(Sec. 308, 46 Stat. 689, as amended; sec. 2, 32
Stat. 792, as amended; secs. 2, 3, 4, and 11, 76
Stat. 129, 130, 132, (19 U.S.C. 1308; 21 U.S.C.
111, 134a,134b, 134c, 134f) 37 FR 28464, 28477;
38 FR 19141} -

This final rule has been reviewed
under the USDA criteria established to
implement Executive Order 12044,

“Improving Government Regulations.” A

determination has been made that this

. action should not be classified

“significant” under those criteria. A final
Impact Statement has been prepared
‘and is available from Program Services
Staff, Room 870, 6505 Belcrest Road,
Federal Building, Hyattsville, MD 20782,
301-436-8695.

Done at Washington, D.C., this 25th day of
April1980. .
Pierre A. Chaloux,
Deputy Administrator, Veterinary Serwces
[FR Doc. 80-13504 Filed 5-1-80; 8:45 am]
BILLING CODE 3410-34-M

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Opérations of
Federal Credit Unions; Borrowed
Funds From Natural Persons

AGENCY: National Credit Union
Administration.” ~

ACTION: Final rule. ‘ S

SUMMARY: The purpose of this rule is to
amend § 701.38 in accordance with the
February 19, 1980, order issued by the
United States District Court, Central
District of California. This action is

necessary based on the NCUA Board’s
decision not to seek an appeal from that
order. The Board is thus repealing that
provision contained in § 701.38 that
provides that a Federal credit union can
borrow from a natural person only if
that natural person is also a member of
the Federal credit union.

EFFECTIVE DATE: May 2, 1980,

ADDRESS: National Credit Union
Administration, 1776 G St., NW,,
Washington, DC 20456.

FOR FURTHER INFORMATION CONTACT:
James ]. Engel, Assistant General
Counse), at the above address.

. Telephone: (202} 357-1030.

SUPPLEMENTARY INFORMATION: On
December 12, 1978, the National Cradit
Union Administration (NCUA) :
published a proposed rule (43 FR 58096)
to limit Federal credit union borrowing
from natural persons to only those
persons who are members of the Federal
credit union. After reviewing comments
submitted on the proposed rule, NCUA
published the final rule on June 6, 1979
(44 FR 32358). The rule was
subsequently challenged in the U.S,
district court in Los Angeles, California.
After several hearings on the matter, the
court determined that, based on the
language contained in section 107(9) of
the Federal Credit Union Act, 12 U.S.C.
1757(9), the NCUA could regulate
Federal credit union borrowing but
could not limit the source of borrowed
funds for Federal credit unions.

In so ruling, the court invalidated
paragraph (a][1) of § 701.38, which read
“the mdmdual is a member of the credit
union,” and upheld the remaining
provisions of the regulation, As a result,
a Federal credit union may borrow from
individuals who are not members of the
credit union, but all borrowing from
individuals, whether members or
nonmembers, is subject to the terms,

‘conditions and limitations contained in

the regulation.

The change to § 701.38 made by this
amendment is based upon the NCUA
Board's decision not to seek an appeal
from the district court ruling. This doos
not mean, however, that the Board is in
agreement with the district court's’
findings. Instead, the Board has
determined that its interests and that of
Federal credit unions would be better
served through the monitoring of
certificate of indebtedness use by
Federal credit unions and, when deemed
necessary, correcting abuses or unsafe
and unsound prachces either through
administrative @ctions on a case by case
basis or by regulation.

The Board based its decision not to
appeal on policy considerations
including the amount of time required to
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pursue an appeal and present economic
conditions facing Federal credit unions.
The legal issue involved, which is
basically one of statutory construction,
is not as clearly resolved as claimed
during the litigation process. The Board
is indeed concerned that the district
court chose to base its decision solely
on the language of a specific provision
of the Federal Credit Union Act without
expanding its consideration to read the
provision in light of the overall intent of
the Act. In effect, the court chose not to
consider the unique features of Federal
credit unions and their role in the
marketplace as a distinct type of
financial institution. While it is certainly
recognized that the court's decision is
based upon acceptable rules of statutory
construction, so too, was the position of
NCUA as summarized in the preamble
to the final regulation.

Notwithstanding support for its
position on the principal legal issue
involved, the Board concluded that its
ability to regulate borrowing, as
recognized by the court, provided a
sufficient, though less desirable method
for assuring the integrity of the overall
intent of the Act. However, the Board
does not at this time intend to issue
further regulations governing borrowing,
Future regulation will depend on the
manner in which Federal credit unions
utilize their borrowing power.

Due to the fact that this amendment
results from a court order, public
comment is unnecessary and
impracticable. In addition, because this
amendment relieves a restriction it is
made effective immediately. Finally, this
ruling is exempted from NCUA
procedure under the Final Report on
Improving Government Regulations
because it is issued pursuant tg a court
order. This determination was made by
James J. Engel, Assistant General
Counsel.

Accordingly, § 701.38, 12 CFR 701.38,
is amended to read as set forth below,
April 29, 1980.

Rosemary Brady,

Secretary of the Board.

(Sec. 107(9), 91 Stat. 48 (12 U.S.C. 1757), Sec.
120, 73 Stat. 635 (12 U.S.C. 1766) and Sec. 209,
84 Stat. 1104 (12 U.S.C. 1789))

PART 701—ORGANIZATION AND
OPERATIONS OF FEDERAL CREDIT
UNIONS

§701.38 Borrowed Funds From Natural
Persons.

(a) Federal credit unions may borrow
from a natural person, provided:

{1) The borrowing is evidenced by a
signed promissory note which sets forth
the terms and conditions regarding
maturity, prepayment, interest rate,

method of computation, and method of
payment;

(2) The promissory note and any
advertisement for such funds contains
conspicuous langauge indicating that:

(i) The note represents money
borrowed by the credit union;

(ii) The note does not represent shares
and, therefore, is not insured by the
National Credit Union Share Insurance
Fund; and

{3) The maturities, rates and
denominations are consistent with those
prescribed for share certificates in
§ 701.35(c)(1) and § 701.35(g) of this part.

[FR Doc. 80-13337 Filad 5-1-80 845 am]
BILLING CODE 7535-01-M

METRIC BOARD
15 CFR Part 502

Standards of Conduct for U.S, Metric
Board Employees

AGENCY: United States Metric Board.
ACTION: Final Rule.

SUMMARY: The United States Metric
Board adopts amendments and
additions to its Regulations which
govern the Standards of Conduct
required of its employees.
EFFECTIVE DATE: April 18, 1980.

FOR FURTHER INFORMATION CONTACT:
Daniel B. Peyser, Office of General
Counsel, 1815 North Lynn Street, Suite
600, Arlington, Virginia 22209 (703) 235-
2917,

SUPPLEMENTARY INFORMATION: The
United States Metric Board at its April
18, 1980 meeting considered and voted
on amendments and additions to its
Regulations governing Standards of
Conduct for United States Metric Board
Employees, Title 15, Chapter 15, Part
502. These Regulations implement 18
USC 207 and 5 CFR Part 737. They have
been approved by the Office of
Government Ethics, Office of Personnel
Management.

Final Rule,

Accordingly, under authority of 15
USC 205a-k, the United States Metric
Board duly adopts these amendments
and additions to its Regulations
governing Standards of Conduct for
United States Metric Board Employees
(25 CFR Part 502), as follows:

1. ADD to the index preceding the
substantive provisions of this Part the
following subparts L and M:

Subpart L—Provisions Relating to Senlor
Employees .

5021201 Definition of Senior Employees
5021202 Additional Prohibitions

Subpart M—Post Employment Violations

5021301 Administrative Enforcement
Proceedings

502.1302 Initiation of Administrative
Disciplinary Hearing

502.1303 Adequate Notice

5021304 Presiding Official

502.1305 Time, Date and Place

502.1306 Hearing Rights

502.1307 Burden of Proof

5021308 Hearing Decision

502.1309 Administrative Sanctions

5021310 Judicial Review

Authority: 15 USC 205a-k

2. Correct “§ 502.203" to read
“§ 502.303.”

3. Change “1 year” to “'2 years” in the
first line of 15 CFR § 502.502(a)(3).

4, Add the following:

Subpart L—Provislons Relating to
Senlor Employees

§502.1201 Definition of Senlor
Employees.

Senior employees include the
Executive Director and those employees
so designated by the Director, Office of
Government Ethics, Office of Personnel
Management, in accordance with 18
U.S.C. 207 (d) (1} (c}.

§502.1202 Additional Prohibitions.

{(a) In addition to the disqualification
described in § 502.501 and the
prohibitions in § 502.502, senior
employees are subject to the following
prohibitions:

(1) A senior employee may not, for 2
years after Government employment has
ended, assist in the representation of
another person by personal presence at
an appearance before the Government
on any particular matter in which he or
she personally and substantially
participated while in Government
employment (18 USC 207 (b)).

(2) A senior employee may not, for1
year after Government employment has
ended, represent another person or
himself in attempting to influence the
Board on a matter pending before, or of
substantial interest to, the Board:
Provided, that this prohibition shall not
apply to a communication made on
behalf of a state or local government, a
degree-granting institute of higher
education, or a nonprofit hospital or
medical research institution by an
elected official of such a government, or
a person principally employed by such
government, institute or medical
organization (18 U.S.C. 207 (c)).
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Subpart M—Post Employment

"~ Violations

§502.1301 Administrative Enforcement
Proceedings. -

These procedures are for the
administrative enforcement of
restrictions on post employment
activities; they implement 5 CFR Part
737.

§502.1302 Initiation of Adminlstrative
Disciplinary Hearing.

(a) Whenever the Executive Dlrector
determines after appropriate review that
there is reasonable cause to believe that
a former Government employee has
violated any of these regulations, 5 CFR
Part 737, or 18 U.S.C. 207 (a), (b), or (c),
he or she may initiate an administrative
- disciplinary proceeding by providing'the
former Government employee with
notice as defined in § 502.1303.

{b) On receipt of information
regarding a possible violation of 18
U.S.C. 207, and after determining that
such information appears nonfrivolous,
the Executive Director shall

_expeditiously provide such information,
- along with any-comments or agency
regulations, to the Director of the Office
of Government Ethics and to the
Criminal Division, Department of
Justice. The Executive Director will
coordinate any investigation on
administrative action with the
Department of Justice to avoid .
prejudicing criminal proceedings, unless
the Department of Justice advises that it
does not intend to initiate criminal
prosecution. -

§ 502.1303 Adequate notlce;'
(a) A former Government employee

will be provided with adequate notice of.

an intention to institute a proceeding
- and an opportunity for a hearing.

(b} Notice to the former Government
employee will include:

(1) A statement of allegations (and the
basis thereof) sufficiently detailed to
enable the former Government
employee to prepare an adequate
defense,

(2) Notification of the right to a
hearing, and

{3) An explanation of the method by
which a hearing may be requested.

§502,1304 Presiding official.

(a) The presiding official at ~
proceedings under this subpart shall be
an attorney assigned to the Office of
General Counsel or other individual to
whom the Executive Director has
delegated authority to make an initial
demsmn (hereinafter referred to as

“examiner”). - '

(b) The examiner shall be an attorney

or a person with substantial experience

.

in legal, personnel and administrative _

" matters.

(c) The examiner shall be impartial.

. No individual who has participated in

any manner in the decision to initiate
the proceedings may serve as an
examiner in those proceedings.

§502.1305 Time, date, and place.

(a) The hearing shall be conducted at
a reasonable time, date, and place.

(b) In setting a hearing-date, the
examiner shall give-due regard to the
former Government employees’ need for:

(1) Adequate time to prepare a

. defense properly, and

(2) An expeditious resolution of
allegations that-may be damaging to his
or her reputation. .

§502.1306 Hearing rights.

A hearing will 1nclude the following
rights:
(a) To represent oneself or to be

-tepresented by counsel,

(b) To introduce and examine
witnesses and to submit physical
evidence,

(c) To confront and cross-examine
adverse witnesses.

(d) To present oral argument, and

(e) To a transcript or recording of
proceedings, on request. S

§ 502.1307- " Burden of 7proof.

In any hearing under this subpart, the
Board has the burden of proof and must
establish substantial evidence of a
violation.

§502.1308 Hearing decision.

(a) The examiner shall make a
determination exclusively on matters of
record in the proceedings, and shall set
forth in the decision all findings of fact
and conclusions of law relevant to the'
matters at issue.

"(b) Within 14 calendar days of the’
date of an initial decision, éither party,
may appeal the decision to the
Executive Director. The Executive
Director shall base his or her decision
on such appeal solely on the record of
the proceedings or those portions
thereof cited by the parties to limit the
issues,

(c) If the Executive Director modifies
or reverses the initial decision, he or she
shall specify such findings of fact and
conclusions of law as are different from
those of the hearing examiner.

§ 502,1309 A'dministrative sanctions.

The Executive Director may take
appropriate action in the case of-any
individual who was found in violation of
18 U.S.C. 207 (4), (b), or (c), 5 CFR Part
737, or these regulations after a final
decision or who failed. to request a

,

gearing after receiving adequate notice
y:

(a) Prohibiting the individual from
making, on behalf of any other person
{except the United States), any formal or
informal appearance before, or with the
intent to influence, any oral or written
communication to, the Board on any
matter of business for a period not to
exceed 5 years, which may be
accomplished by directing Board
employees to refuse to participate in any
such appearance or to accept any such
communication.

(b) Taking other appropriale
disciplinary action. 2

§502.1310 Judicial review.’

Any person found to have
participated in a violation of 18 U.S.C.
207 (a), (b), (c), 5 CFR Part 737, or these
regulations may seek judicial review of
the administrative determination.

Dated at Arlington, Virginia this 26th day .
of April 1980. .

For United States Metric Board.

Malcolm E. O'Hagan,
Executive Direclor.

[FR Doc. 80-13614 Filed 5-1-80; 8:45 am]
BILLING CODE 6820-94-M

15 CFR Part 503

U.S. Metric Board Organization

AGENCY: United States Metric Board.
ACTION: Final Rule,

suMMARY: The United States Metric
Board adopts Regulations describing the
organization established to discharge its
duties and responsibilities.

EFFECTIVE DATES: April 18, 1980, except
that § 503.10, Committees, is effective
June 20, 1980.

FOR FURTHER INFORMATION CONTACT:
Daniel B. Peyser, Office of General
Counsel, 1815 North Lynn Street, Suite
600 Arlington, Virginia 22209 (703) 235-
2917,

SUPPLEMENTARY INFORMATION: The
United States Metric Board at its April
18, 1980 meeting considered and voted
on Regulations describing the
organization established to discharge its
duties and responsibilities which would
amend Title 15, Chapter 5, by adding
Part 503. Final Rule.

Accordingly, under the authority of 15
USC 205a-k, the United States Metric
Board hereby adopts the Regulations
describing the organization established
to discharge its duties and
responsibilities (15 CFR Part 503]. which
read as follows:
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PART 503--U.S. METRIC BOARD
ORGANIZATION

Sec.

503.1
503.2
503.3
503.4
503.5

General

Agency Headquarters

Definitions

Policy

Functions-.

503.6 Chairman and Vice

503.7 Executive Director and Deputy
Executive Director

503.8 Delegations of Authority

503.9 Acting Executive Director

503.10 Committees

503.11 Executive Committee

503.12 Planning and Coordination _
Committee

503.13 Research Committee

503.14 Public Awareness and Education
Committee

503.15 Administrative and Budget
Committee ~

50316 Committee Chairpersons and
Committee Members.

503.17 Committee Procedures -

503.18 Board Staff

50319 Office of Research, Coordination and
Planning

503.20 Office of Public Awareness and
Education

503.21 Office of General Counsel

503.22 Office of Administrative Services
and Finance

503.23 Effective Date

Authority: 15 U.S.C. 205a-k.

§503.1 General

This Part describes the organization
established by the United States Metric
Board to discharge its duties and
responsibilities,

§503.2 Agency Headquarters.

The headquarters and principal place
of business of the Agency is located at
1815 North Lynn Street, Suite 600, -
Arlington, VA 22209 telephone (703)
235-1933.

§503.3 Definitions.

For purposes of thig Part, the
following definitions apply:

(a) Act—The Metric Conversion Act
of 1975 (P.L. 94-168, 15 U.S.C. 205a-k).

{b) Sunshine Act—The Government in
the Sunshine Act P.L. 94409, 5 U.S.C.
552b).

(c) Board—The collegial body
composed of a chairman and sixteen
members constituting the United States
Metric Board.

(d) Agency—The Board and its staff,

{e) Chairman—The chairman of the
Board.

(f) Member—A member of the Board.

§503.4 Policy."

The Agency was established by the
Act to coordinate and plan the
increasing voluntary use of the metric
system in the United States and

* coordinate voluntary conversion to the

metric system.

§503.5 Functions,

The functions of the Agency are
delineated in the Act, summarized as
follows:

(a) Execute a broad program of
planning and coordinating voluntary
conversion to the metric system.

(b} Conduct research and submit
recommendations to the President and
the Congress.

{c) Conduct a program of education
and information to assist the public to
become familiar with the meaning and
applicability of metric terms and
measures in daily life.

§503.6 Chairman and Vice Chalrmen.

(a) The Chairman is the
administrative head of the Agency.
Subject to the general policies of the
Board and to such regulations, findings
and determinations as the Board may
make, he or she exercises all of the
executive functions of the Agency and
acts as its principal spokesperson.

(b) One or more Vice Chairmen may
be appointed by the Chairman with the
approval of the Board to assist in the
performance of these duties. A Vice
Chairman shall be appointed for a term
of one year and may be reappointed;
however, he or she may not serve more
than two consecutive terms,

§503.7 Executive Director and Deputy
Executive Director.

The Executive Director is the principal
agent of the Board and, subject to the
general policies of the Board and to such
regulations, findings, determinations
and delegations of authority as the
Board may make, he or she exercises the
operational and professional functions
of the Agency. The Executive Director
and Deputy Executive Director are
appointed and removed by the Board or
a committee designated by the Board.
The Board and its committees deal
formally with the staff through the
Executive Director.

§503.8 Delegations of Authority.

Pursuant to Section 7(5) of the Act, the
Executive Director is delegated
authority to:

{a) Accept, hold and administer gifts,
donations, bequests of personal
property and personal services in an
amount not to exceed $10,000 per
individual gift for the purpose of aiding
or facilitating the work of the Agency.

{b) Accept funds apportioned to the
Agency by the Office of Management
and Budget; to incur obligations against
such appropriated funds; and to control
those funds, observing all pertinent
laws, directives and policies.

{c) Approve and promulgate in final
form any proposed Agency regulation
approved by the Board when no
substantive public comment is received.

(d) Award contracts and interagency
support agreements in an amount not to
exceed $100,000 if in accord with an
existing operating and financial plan
approved by the Board. Each such
contract and agreement is to be reported
to the Board at its next regular meeting.

(e) Appoint Agency employees and fix ~

their compensation except that the
Board or a committee designated by the
Board must first be consulted regarding
the appointment and removal of the
Director of Research, Coordination and
Planning; Director of Public Awareness
and Education; General Counsel; and
Director of Administrative Services and
Finance. To take all other personnel
actions regarding Agency employees
including, but not limited to, promotion,
leave, demotion, discipline and
reassignment. To approve official staff
travel and suggestion program awards.
(f) Employ experts and consultants.
Each employment is to be reported to
the Administrative and Budget
Committee at its next regular meeting,
(g) Arrange for supplementary
financial and administrative services.

§503.9 Acting Executive Director.

During the absence or disability of the
Executive Director, the Deputy
Executive Director is the Acting
Executive Director and may exercise all
the authority of the Executive Director
unless withheld by the Executive
Director or the Board in writing. During
the absence or disability of the
Executive Director and Acting Executive
Director, the Executive Director or
Acting Executive Director may appoint
in writing a Temporary Acting Executive
Director and delineate his or her
authority.

§503.10 Committees.

The Board may establish standing, ad
hoc and advisory committees. Current
standing committees of the Board are:

(a) Executive Committee.

(b} Planning and Coordination
Committee.

(c) Research Commitfee.

(d) Public Awareness and Education
Committee.

(e) Administrative and Budget
Committee.

§503.11 Executive Commitiee.

> The Executive Committee is
comprised of the chairpersons of each
standing committee and the Board
Chairman, or designee, who is the
chairperson of this committee. The
committee's duties are to insure that
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efforts by &ll the committees are
complementary and that each is in
accord with established Board policies.
and directions; to provide, for the
Board's considération and approval,
long range plans and goals implementing
the Act; and to seek out, review and
report to the Board for approval,
innovative measures that can be utilized
in furtherance of the Board's goals. This
committee reviews the Agency’s annual
- report and operating plan and submits
them to the Board for approval. This
committee also reviews the agency's-
annual budget and annual financial
plan,

§503.12 Planning and Coordination

. Committee.

This committee is responsible to the
Board for recommending policy,
developing procedures and providing
oversight over the Board’s activities
associated with coordination of private
and public sector voluntary metric
conversion planning. The committee -
also monitors and recommends
appropriate action by the Board in
response to actual voluntary metric
conversion. It recommends policy,
provides oversight and reports to the
Board regardirig metric standards’
matters. This committee also encourages
the timely development of metric
standards. The annual operating plan
and annual financial plan regarding staff

» planning and coordination functions are’
reviewed by this committee prior to
review by the Executive Committee and
presentation to the Board.

§503.13 Research Committee.

The Research Committee has the
responsibility for establishing the
framework for the Board’s research
program, recommendirig policy for the
Board's'research*activities and
providing oversight for the Board’s
research program. This committee is
consulted before any changes are made
in previously approved research
priorities or research program fund -
allocations. The annual operating plan
and annual financial plan regarding-staff
research fur. ;tions are reviewed by this
committee prior to review by the
Executive Committee and presentation
to the Board. .

§503.14 Public Awareness and Education
Committee.

The Public Awareness and Education’
Committee recommends policy, and
provides guidance and oversight
regarding an effective public awareness
and education program. The annual
operating plan and annual financial plan
regarding staff public awareness and
education functions are reviewed by this

committee prior to review. by the
Executive Co.amittee and presentation
to the Board.

'§503.15 Administrative and Budget -

Committee.

The Administrative and Budget
Committee considers and provides
guidance and oversight on all matters
pertaining to the administrative,
financial and logistical support of the
Agency. It also considers all matters
connected with the Corigressional

‘liaison activities of the Agency, and

reviews and reports to the Board on the
annual budget, including revisions
thereof, and on proposed Agency
regulations. The annual operating plan
and annual financial plan regarding staff
administration and support functions

are reviewed by this committee prior to
review by the Executive Committee and
presentauon to the Board.

§503.16 COmmittee Chalrpersons and
Committee Members.

The Chairman appoints the .
chairperson and members of each
committee subject to the approval of the
Board. Whenever possible, a Member
will be appointed to only one standing
committee other than the Executive
Committee. The chairperson and
members of each standing committee,
other tnan the Executive Committee,
shall be appointed for a term of one year
and may be reappointed.

§ 503.17 Committee Procedures.

(a) Meetings may be called by the
chairperson upon reasonable notlce to

_committee members.

(b} Committee meetings are sub]ect to

the Sunshine Act. Notice of meetings are .

to be sent by committee chairpersons to
the Staff Assistant to the Executive
Director, with a copy to the General
Counsel, for publication in the Federal
Register. (See 15 CFR Part 500).

{c) A written summary of the

proceedings of each committee meeting *
as approved by the committee and

signed by the chairperson will be filed
with the Staff Assistant to the Executive
Director as soon as posmble after each
committee meeting.

(d) A meeting of a commlttee never
constitutes a meeting of the Board.

(e) A standing committee may

- establish subcommittees.

§ 503,18 Board Staff.
- The Bdoard staif is comprised of the

. principal units listed below:

(a) The following unit reports directly
to the Chairman:

(1) Office of the Executive Director.

{b) The following units report dlrectly
to the Executwe Director: .

(1) Office of Research, Coordination
and Planning. .

(2) Office of Public Awareness and
Education. -

(3} Office of General Counsel.

(4) Office of Administrative Services
and Finance. -

§503.19 Office of Research, Coordination
and Planning.

*(a) This office supports the technical
outreach and coordmatmg role of the
Board. As such, it is the primary point of
contact for the Board with private
sector, public sector, and individuals

- and international organizations who are

seeking information or who are engaged
in organizing planning, participating in,
or are conducting voluntary metric
conversion and standards activity.

(b) This office organizes and conducts
in-house research, contracted research,
and grant program activities to gather
information, investigate, and better
undérstand the potential advantages
and disadvantages of voluntary métric
conversion.

(c) It monitors metric planning and
conversion activities and provides
technical assistance and information
upon request as well as serving as
general coordinator for voluntary metric
conversion activity when appropriate or
in the national interest, It gathers and
organizes information about ongoing as
well as potential metric planning,
standards and conversion activity. This
function is carried out by surveys and
regular communications with private
and public sector organizations, groups,

. and individuals in the domestic and

international economy as well as

“through hearings and special meetings

convened to gather information, and to
act, where necessary, to resolve
conflicting interests or positions. It also
assists interested parties in
examinations of advantag‘es and
dlsadvantages inherent in metric
conversion through provision of
research results and other available
relevant information and data. This
assistance includes consultation with
and coordination for individuals, groups
and organizations regarding their
requests for assistance in development
of conversion plans and their
subsequent exposure for public notice.
Finally, it reviews conversion plans and
the process through which such plans
were developed and reviewed by ’
interested parties. Through process
review, a judgment will be made by this
office and submitted to the Board for
action regarding the practicality of the
plan and the existence of a consensug of
interested and affeqted parties that the
plan is in their best interests, and not
inconsistent with the public interest.



Federal Register / Vol. 45, No. 87 / Friday, May 2, 1980 / Rules and Regulations

.-

29275

§503.20 Office of Public Awareness and
Education.

The Office of Public Awareness and
Education is headed by a Director who
is the principal advisor to the Executive
Director on public awareness matters
and is reponsible for the overall public
awareness and educational activities of
the Agency. It plans and implements a
national education and iriformation
program; provides for the production of
public awareness services including
news conferences, public hearings and
forums; produces publications, exhibits,
audio-visual material, advertising and
educational programs; and manages
special events and activities, as
required.

§503.21 Office of General Counsel.

The General Counsel is the final legal
authority of the Agency and is
responsible for providing all legal and
related policy guidance to the Agency in
accomplishing its mission under the Act.
In addition to the duties normally
associated with legal staff, the Office of
General Counsel has two unique
functions: to provide appropriate
guidelines whereby traditionally direct
competitors with a particular sector of
the economy may undertake the
necessary planning, coordination and
interaction required to develop a
voluntary metric conversion plan
without becoming subject to antitrust
proceedings, and to develop a structural
mechanism which permits conversion
from customary units of measurement to
metric units in laws and regulations at
all levels of government.

§503.22 Office of Administrative Services
and Finance.

This office develops and implements
plans, policies and procedures for
personnel and labor-management
relations, organizational and
administrative analysis and control,
confracting and procurement, and
administrative functions which provide
the support required by the Board's
program offices to assure their effective
and efficient operation. It also develops _
the budget and manages the Agency's
financial resources.

§502.23 Effective Date.

This Part is effective April 18, 1980
except that § 503.10, Committees, shall
take effect on June 20, 1980.

Dated at Arlington, Virginia this 28th day
of April 1980.

For United States Metric Board.

Malcolm E. O'Hagan,
Executive Director.

{FR Doc. 80-13515 Filed 5-1-80; 8:45 am]
BILLING CODE 6820-94-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 230

[Release Nos. 33-6189; 34-16589, Flle No.
§7-758]

Collection and Dissemination of
Transaction Reports and Last Sale
Data

Correction

In FR Doc. 80-5851 appearing at page
12377 in the issue of Tuesday, February
26, 1980, make the following correction:

On page 12381, center column, six
lines from the bottom of paragraph (b)(1)
of § 230.148, . . . (e)(1)(ii) of this section
. « " should have read *. . . (b)(1){ii) of
this section. . .".

BILLING CODE 1505-01-0

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
21 CFR Part 101

[Docket No. 77N-0404]

Proteln Products; Warning Statement;
Correction

AGENCY: Food and Drug Administration.

* ACTION: Correction.

SUMMARY: In FR Doc.-80-10270
appearing at page 22904 in the Federal
Register of April 4, 1980, the Food and
Drug Administration issued certain label
warning requirements for protein
products used in very low calorie diets.
This document makes certain
corrections to that document.

DATE: Eifective August 4, 1980,

FOR FURTHER INFORMATION CONTACT:
Victor P. Frattali, Bureau of Foods (HFF-
202), Food and Drug Administration,
Department of Health, Education, and
Welfare, 200 C St. SW., Washington, DC
20204, 202-245-1561.

SUPPLEMENTARY INFORMATION: The
warning statements in § 101.17(d) (1)
and (2) should be set apart from the rest
of the text and appear in distinct type.
The warning statements should read as
follows:

=

PART 101—FOOD LABELING
§ 101,17 Food labeling waming
statements.
* [d]: . 't * *

(1) * & &

Warning—Very low calorie protein
diets (below 800 Calories per day) may
cause serious illness or death, DO NOT

USE FOR WEIGHT REDUCTION
WITHOUT MEDICAL SUPERVISION.
Use with particular care if you are
taking medication. Not for use by
infants, children, or pregnant or nursing
women.
- L ] L L *

(2 LB B

Warning—Use only as directed in the
diet plan described herewith (the name
and specific location in labeling of the
diet plan may be included in this
statement in place of “diet plan
described herewith”). Do not use as the
sole or primary source of calories for
weight reduction.
L ] - * » *

Dated: April 24, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[PR Doc. 80-15147 Filed 5-1-80; &:45 am]
BILUNG CODE 4110-03-H

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs Not Subject
to Certification; Butorphanol Tartrate

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The regulations are amended
to reflect approval of a new animal drug
application (NADA) filed by Bristol
Laboratories, Div. of Bristol-Myers Co.,
providing for the safe and effective use
of butorphanol tartrate injection for the
treatment of dogs for relief of chronic
nonproductive cough originating from
inflammatory conditions of the upper
respiratory tract. -

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Henry C. Hewiltt, Bureau of Veterinary
Medicine (HFV-112), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
3430.
SUPPLEMENTARY INFORMATION: Bristol
Laboratories, Div. of Bristol-Myers Co.,
P.0. Box 657, Syracuse, NY 13201, filed
an NADA (102-990V) providing for the
use of butorphanol tartrate aqueous
injection for the treatment of dogs for
the relief of chronic nonproductive
cough associated with
tracheobronchitis, tracheitis, tonsillitis,
laryngitis and pharyngitis originating
from inflammatory conditions of the
upper respiratory tract.

In accordance with the freedom of
information regulations and
§ 514.11(e)(2)(ii) of the animal drug
regulations (21 CFR 514.11{e)(2)(ii)), a
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summary of safety and effectiveness
data and information submitted to
support approval of this application is
released publicly. The summary is
available for public examination at the
office of the of the Hearing Clerk (HFA-
305), Rm. 4-62, 5600 Fishers Lane,
Rockville, MD 20857, from 9 a.m. to 4
p.m., Monday through Friday.

Therefore. under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat. 347 (21 U.S.C. 360b(i))) and under
authority delegated to the Commissioner
of Food and Drugs {21 CFR 5.1} and

' redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83),
Part 522 is amendéd by adding new
§ 522.246 to read as follows:

PART 522--IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS NOT SUBJECT TO
CERTIFICATION '

§ 522.246 Butorphanol tartrate Injection.

(a) Specifications. Each milliliter of
aqueous solutions contains 0.5 milligram
of butorphanol base activity.

{b) Sponsor. See No. 000015 in
-§ 510.600(c) of this chapter.

(c) Conditions of use. The drug is used
for the treatment of dogs as follows:

(1) Amount. 0.025 milligram of
butorphanol base activity per pound of
body weight (equivalent to 0.5 milliliter
per 10 pounds).

(2) Indications for use. For the relief of
chronic nonproductive cough associated
with tracheo-bronchitis, tracheitis,
tonsillitis, laryngitis, and pharyngitis
associated with inflammatory
conditions of the upper respiratory tract.

(3) Limitations. For subcutaneous
injection in dogs only. Repeat at
intervals of 6 to 12 hours as required. If
necessary, increase dose to a maximum

.of 0.05 milligram per pound of body
weight. Treatment should not normally
be required for longer than 7 days. ,
Federal law restricts this drug to use by
or on the order of a licensed :
veterinarian,

Effective date. this regulation is
effective May 2, 1980,

{Sec. 612(i), 82 Stat. 347 (21 U.S.C. 360b[x)))

Dated: April 24, 1980.

Lester M., Crawford, _ )
Director, Bureau of Veterinary Medicine, -
[FR Doc. 80-13334 Filed 5-1-80; 8:45 am}

BILLING CODE 4110-03-M y T

21 CFR Part 540

Penicillin Antibiotic Drugs for Animal
Use; Potassium Phenoxymethyl
Penicillin Tablets

AGENCY: Food and Drug Administration.
ACTION: Final rule.

“suMMARY: This document amends the

regulation for potassium phenoxymethyl
penicillin tablets to indicate those
conditions of use for which applications
for approval of identical products need
not include certain types of
effectiveness data. These conditions of

- use were classified as effective as a

result of a National Academy of
Science/National Research Council
(NAS/NRC) Drug Efficacy Study Group
evaluation of the product. In lieu of
certain effectiveness data, approval may
require submission of bioequivalency or
similar data. An earlier Federal Register
publication has reflected this product’s
compliance with conclusions of the
review.

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION.CONTACT:
Henry C. Hewitt, Bureau of Veterinary
Medicine (HFV-110), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301443~
3430. -

SUPPLEMENTARY INFORMATION: The
NAS/NRGC review of this product was
published in the Federal Register of July

" 22,1970 (35 FR 11715). In that document, -

the Academy concluded, and the Food
and Drug Administration {(FDA)
concurred, that the product was
probably-effective for treating infections

- in dogs and cats when such infections

are caused by pathogens sensitive to the
antibiotic. -

That announcement was issued to

. inform holders of new animal drug
--applications (NADA's] of the findings of

the Academy and the agency, and to
inform all interested persons that such
articles could be marketed if they were
the subject of approved NADA'’s and
otherwise complied with the
requirements of the Federal Food, Drug,
and Cosmetic Act.

Abbott Laboratones, North Chicago,
IL 60064, responded to the notice by
submitting a supplemental NADA (65-
275V] providing current information
covering manufacturing and controls
and revising the labeling for the safe
and effective use of the product for the
treatment of certain infections caused
by organisms susceptible to the
antibiotic in dogs and cats. The

application was approved by a
regulation published in the Federal
Register of December 17, 1974 (39 FR
43628). The regulation reflecting this
approval amended the regulations to
establish a new § 135¢.133 (21 CFR

" 185¢.133), recodified at 21 CFR 540.173b.

The section did not specify those
conditions of use that were NAS/NRC
approved.

This document amends the regulations
to indicate those conditions of use for
which applications for approval of
identical products need not include
certain types of effectiveness data
required for approval by
§ 514.111{a)(5)(vi) of the new animal
drug regulations. In lieu of those data,
approval of applications for such
products may be obtained if
bioequivalency or similar data are
submitted as suggested in the guideline

for submitting NADA's for generic drugs

reviewed by the NAS/NRC. The
guideline is available from the office of
the Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600

" Fishers Lane, Rockville, MD 20857.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(1), 82
Stat. 347 (21 U.S.C. 360b(i))) and under *
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1), and
redelegated to the Director of the Bureau
of Veterinary Medicine (21 CFR 5.83(a)),
Part 540 is amended in § 540.173b by
adding after paragraph (c){3) (i), (ii), (iii)
and (iv) the footnote reference “!’ and
by adding at the end of the section the
footnote to read as follows:

PART 540—PENICILLIN ANTIBIOTIC
DRUGS FOR ANIMAL USE
§640.173b Penlcillin tablets.

* * . W *
Q*** )
[alitﬁ(i)tttl ‘
(ii * % %1
(i) * * *1
(iV]* LU

Effective date. This regulation shall be
effective May 2, 1980,
(Sec. 512(1), 82 Stat. 347 (21 U.S.C. 360b(i)))
Dated: April 24, 1980.
Lester M. Crawford,
Director, Bureau of Veterinary Medicine.
[FR Doc. 80-13336 Filed 5-1-80; 8:45 am)

" BILLING CODE 4110-03-M

*These conditions are NAS/NRC reviewed and
deemed effective. Applications for those uses need
not include effectiveness data as specified by
§ 514.111 of this chapter, but may require

* bioequivalency and safety information.

-
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Assistant Secretary for
Housing—Federal Housing
Commissioner

24 CFR Parts 203, 213, and 234
[Docket No. R-80-806]

Mortgage Insurance and Home
Improvement Loans; Changes in
Interest Rates

AGENCY: Depértment of Housing and
Urban Development.

ACTION: Final rule.

SUMMARY: The change in the regulations
decreases the FHA maximum interest
rate on insured home mortgage loans.
This action by HUD is designed td bring
the maximum interest rate on HUD/
FHA-insured loans into line with current
market conditions.

EFFECTIVE DATE: April 28, 1980.

FOR FURTHER INFORMATION CONTACT:
Jobhn N. Dickie, Director, Financial
Analysis Division, Office of Financial
Management, Department of Housing
and Urban Development, 451 7th Street,
S.W., Washington, D.C. 20410 (202426~
4667).

SUPPLEMENTARY INFORMATION: The
following miscellaneous amendments
have been made to this chapter to
decrease the maximum interest rate
which may be charged on loans insured
by this Department. The maximum
interest rate on FHA home mortgage
insurance programs has been lowered
from 14.00 percent to 13.00 percent.

The Secretary has determined that
such changes are immediately necessary
to meet the needs of the market and to
prevent speculation in anticipation of a
change, in accordance with his authority
contained in 12 U.S.C, 17091, as
amended. The Secretary has, therefore,
determined that advance notice and
public comment procedures are
unnecessary and that good cause exists
for making this amendment effective
immediately. - -

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has béen made in accordance
with HUD’s environmental procedures.
A copy of this Finding of Inapplicability
will be available for public inspection
during regular business hours in the
Office of Rules Docket Clerk, Office of
the General Counsel, Room 5218,
Department of Housing and Urban
Development, 451 7th Street, S.W.,
‘Washington, D.C. 20410.

Accordingly, Chapter Il is amended as
follows: ’

1.In § 203.20 paragraph (a) is
amended to read as follows:

PART 203—MUTUAL MORTGAGE
INSURANCE AND INSURED HOME
IMPROVEMENT LOANS

Subpart A~Eligibllity Requirements

§ 203.20 Maximum Interest rate

{a) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 13.00 percent per annum, except
that where an application for
commitment was received by the
Secretary before April 28, 1980, the
mortgage may bear interest at the
maximum rate in effect at the time of
receipt of the application.

* * * * *

2.In § 203.74 paragraph (a) is

amended to read as follows:

§203.74 Maximum Interest rate

(a) The loan shall bear interest at the
rate agreed upon by the lender and the
borrower, which rate shall not exceed
13.00 percent per annum, except that
where an application for commitment
was received by the Secretary before
April 28, 1980, the loan may bear
interest at the maximum rate in effect at
the time of receipt of the application.

* * - L 3 &«

1. In § 213.511 paragraph (a) is

amended to read as follows:

PART 213—COOPERATIVE HOUSING
MORTGAGE INSURANCE

Subpart C—Eligibility Requirements
Individual Properties Released From
Project Mortgage

§213.511 Maximum interest rate

(a) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate shall not
exceed 13.00 percent per annum, except
that where an application for,
commitment was received by the
Secretary before April 28, 1980, the
mortgage may bear interest at the
maximum rate in effect at the time of
application.

* * * * *

1. In § 234.29 paragraph (a) is

amended to read as follows:

PART 234—CONDOMINIUM
OWNERSHIP MORTGAGE INSURANCE

Subpart A—Eligibility Requirements
Individually Owned Units

§234.29 Maximum Interest rate

{a) The mortgage shall bear interest at
the rate agreed upon by the mortgagee
and the mortgagor, which rate ghall not

exceed 13.00 percent per annum, except

that where an application for

commitment was received by the

Secretary before April 28, 1980, the

morigage may bear interest at the

maximum rate in effect at the time of

receipt of the application.

* - - L g *

(Section 3(a), 82 Stat. 113; 12 U.S.C. 1708-1;

Section 7 of the Department of Housing and

Urban Development Act, 42 U.S.C. 3535(d))
Issued at Washington, D.C., April 25, 1960.

Lawrence B. Simons,

Assistant Secrelary for Housing-Federal

Housing Commissioner.

[FR Doc. 8013492 Fiked 5-1-80: £:45 am}

BiLLING CODE 4218-01-M

24 CFR Partls 203, 213, 221, 227, 234,
and 235

[Docket No. R-80-790]

Mutual Mortgage Insurance and
Insured Home Improvement Loans

AGENCY: Department of Housing and
Urban Development (HUD).

ACTION; Interim rule with request for
comments.

SUMMARY: The regulation change will
permit HUD to allow amortization
periods other than in just five-year
intervals as is presently required. This
authority will enable HUD to
accommodate innovative types of
financing. The amortization period may
not be in excess of the term of the
mortgages. The maximum term
permitted for mortgages is not being
changed.

DATE: Effective June 2, 1980.

Comment due date: Written comments
and suggestions will be accepted on or
before July 1, 1980. The Department will
make any modifications it deems
appropriate in the final regulations.
ADDRESS: Send comments to: Rules
Docket Clerk. Office of General Counsel,
Room 5218, Department of Housing and
Urban Development, 451 Seventh Street,
SW., Washington, DC 20410. Each
person submitting a comment should
include his/her name and address, refer
to the docket number indicated by the
headings, and give reasons for any
recommendation. Copies of all written
comments received will be available for
examination by interested persons in
the Office of the Rules Docket Clerk, at
the address listed above. The propesal
may be changed in light of the
comments received.
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FOR FURTHER INFORMATION CONTACT: -
Mr. John J. Coonts, Acting Director,
Single Family Development Division,
Room 9270, Department of Housing and
Urban Development, Washington, DC -

20410 (202) 755-6720. (This is not atoll-

free number.) .

SUPPLEMENTARY INFORMATION:
Historically, HUD has established
amortization periods of either 10, 15, 20,
25, 30, or 35 years, by providing for -
either 120, 180, 240, 300, 360, or 420 |
monthly amortization payments. These
terms have the effect of limiting the
availability of insured financing
involving bond issues where the
mortgage terms which-are required are
less than 30 and not in intervals of five
years, While such bond issues which

-require amortization periods other than
those which HUD has stipulated are
unusual, HUD believes the authority
should exist to adjust HUD mortgage
term requirements to accommodate
these financing arrangements. It is
imperative that this change be

- implemented immediately because there
are several instances where bonds have

been issued and mortgages aré ready to -

close. Continuing to postpone the
closing on these and future mortgages
will result in financial hardships to the
homebuyers which are not necessary.

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has been made in accordance
with HUD procedures. A copy of this
Finding of Inapplicability will be
available for public inspection during
regular business hours in the Office of
the Rules Docket Clerk at the address
listed above. This rule is not listed in the
Department's-semiannual agenda of
significant rules, published pursuant to
Executive Order 12044.

Accordingly, it is proposed that 24

* CFR, Parts 203, 213, 221,.227, 234, and

235 be amended as follows:

1. Section 203.17 is amended by
revising paragraphs (c)(2), paragraphs
{d), (d)(1), (2) and (3), deleting
paragraphs (d)(3)(i), (d)(3)(ii), .
(d)(3)(ii)(a), (), and (c), and by the

addition of new paragraph (e} to read as

follows:

3

§203:17 Mortgage provisions.
* oy * * *

(c) * & %

(2) Contain complete amortization
provisions satisfactory to the Secretary
and an amortization period not in
excess of the'term of the mortgage.

P * * . ‘* * B

(d) Maturity. The mortgage shall have

a term of not more than 30 years from

the date of the beginning of
amortization, except that the morigage
may have a term not in excess aof 35
years from the date of the beginning of
amortization if the following
requirements are met:

(1) The mortgagor is an owner-

‘occupant of the property and is not able

as determined by the Secretary, to make
the required payments under a mortgage
having a shorter amortization period;
and

{2} The dwellmg was approved for -

_mortgage insurance by the Secretary
prior to the beginning of construction or .

approved for guaranty, insurance or
direct loan by the Administrator of
Veterans Affairs prior to such

" construction.

(e) The morigage shall have a maturity
not in excess of three-quarters of the
remaining economic life of the building
improvements.

2. Section 203.43c is amended by
revising paragraph [h](3] to read as
follows:

§203.43¢c Eliglbility of mortgages
involving adwelling unit in a cooperative

housing development.
* * * * *
(h) * % *

[3) Contain complete amortlzatron
provisions satisfactory to the Secretary
and an amortization period not in
excess of the term of the mortgage.

* * * * *

3. Section 213.510 is amended by
revising paragraph (b) to read as
follows:

§213.510 Mortgage maturity.
* * * * *

(b) The mortgage shall contain
complete amortization provisions
satisfactory to the Secretary and an
amortization period-not in excess of the
term of the mortgage.

4, Section 221.40 is revised to read as
follows: ’ ~

§221.40 Amortization period of the’
mortgage.

The mortgage shall contain complete

‘ amortization provisions satisfactory to

the Secretary and an amortization
period not in excess of the term of the
mortgage. . ’

5. Section 227.535 is revised to read as
follows: .

§227.535 Maximum mortgage amounts—
individual mortgage.

The mortgage shall involve a principal
obligation in multiples of $50 and must

not exceed the unpaid balance of the
project mortgage allocable to the
property as security.

6. Section 227.550 is revised to read as
follows:
§227.550 Amortization perlod.

The mortgage shall contain complete
amortization provisions satisfactory to
the Secretary and an amortization
period not in excess of the term of the
mortgage.

7. Section 234.25 is amended by

‘revising paragraphs (b), (c) (2) and (3) to

read as follows:

§ 234,25 ‘ Mortgage provisions,

* L] * * *

(b) Mortgage multiples. The mortgage
shall involve a principal obligation in
multiples of $50,

(c) * * *

(2) Have a maturity satisfactory to the
Secretary of not to exceed three-
quarters of the Secretary's estimate of
the remaining economic life of the
property. The mortgage shall have a
term of not more than 30 years from the
date of the beginning of amortization,
except that the mortgage may have a
term not in excess of 35 years from the
date of the beginning of amortization if
the following requirements are met:

* * »* * *

(3) The mortgage shall contain
complete amortization provisions
satisfactory to the Secretary and an
amortization period not'in excess of the
term of the mortgage.

* * * * »

8. Section 235.22 is amended by
revising paragraphs (c)(2) and (d)(2) to
read as follows:

§235.22 Mortgage provisions.
* * * * *

(c) * * *

(2) Contain complete amortization
provisions satisfactory to the Secretary

. and an amortization period not in

excess of the term of the mortgage.

(d) * * *

(2) No mortgage shall have a maturity
exceeding three-quarters of the
Secretary’s estimate of the remaining
economic life of the building
improvements,

(Section 211 of the National Housing Act (12
U.8.C. 1709, 1715 b))

Issued at Washington, D.C., March 24, 1080,

Lawrence B. Simons,

Assistant Secretary for Housing—Federal
Housing Secretary.

_ {FR Doc. 80-13513 Filed 5-1-80; 8:45 am)

BILLING CODE 4210-01-M
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24 CFR Part 275
[Docket No. R-80-805]

Low-Rent Public Housing

AGENcY: Department of Housing and
Urban Development (HUD).

ACTION: Revocation of Part 275, ~

SUMMARY: This rule would revoke 24
CFR Part 275. At the time this Part was
adopted on December 22, 1971, (36 FR
24671), the Cherokee Terrace  °
Apartments in Enid, Oklahoma, was the
only remaining Federally-owned low-
income public housing project. This Part
informed the public about where to
address inquires regarding applications
for tenancy and other information about
the project. Sale of this project by the
Federal Government on May 31, 1979,
terminated the special character of this
project.
EFFECTIVE DATE: ]une 2,1980.
FOR FURTHER INFORMATION CONTACT:
Wayne Hunter, Office of Public
Housing, Department of Housing and
Urban Development, 451 Seventh Street,
S.W., Washington, D.C. 20410, (202) 755~
6460. (This is not a toll free-number).
Accordingly, 24 CFR Part 275 is
hereby revoked.

(Sec. 7(d), 79 Stat. 670, 42 U.S.C. 3535(d)).
' Issued at Washington, D.C., April 25, 1980.

Lawrence B. Simons,

Assistant Secretary for Housing—Federal
Housing Commissioner.

[FR Doc. 80-13511 Filed 5-1-80; 8:45 am}

BILLING CODE 4210-01-M ~

24 CFR Part 841
[Docket No. N-80-995]

Public Housing Program; Development
Phase; Prototype Cost Limits for Low-
Income Public Housing

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, Department of Housing
and Urban Development (HUD).
ACTION: Notice of Prototype Cost
Determination under 24 CFR Part 841, -
Appendix A. ‘

SUMMARY: On June 6, 1979, the
Department published a revised
schedule of “Prototype Cost Limits for
Low-Income Public Housing.” After
consideration of additional factual data,
revisions are necessary to increase the
per unit prototype cost limits for thirteen
prototype areas in the State of
Kentucky. -

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Mr. Jack R, VanNess, Director,
Technical Support Division, Office of
Public Housing, Room 6248, 451 7th
Street SW., Washington, D.C. 20410, -

" (202) 755-4956 (This is not a toll-free

number).

SUPPLEMENTARY INFORMATION: These
schedules establish per unit limits
{(published in accordance with-Section
841, Appendix A) on the dwelling
construction and equipment costs
(prototype costs) for the development of
new Low-Income Public Housing under
the United States Housing Act of 1937
(Section 6{b)).

Timely written comments will be
considered and additional amendments
will be published if the Department
determines that acceptance of the
comments is appropriate, Comments
with respect 1o cost limits for a given
location should be sent to the address
indicated above.

A Finding of Inapplicability respecting
the National Environmental Policy Act
of 1969 has been made in accordance

with HUD procedures. A copy of this
Finding of Inapplicability will be
available for public inspection during
regular business hours in the Office of
the Rules Docket Clerk, Office of
General Counsel, Room 5218, 451 7th
Street, S.W., Washington, D.C. 20410.

Accordingly, the per unit cost
schedules setting Prototype Cost Limits
for Low-Income Housing are amended
as follows:

At 44 FR 32536-32538, revise the per
unit prototype cost schedules for
detached and semi-detached, row, and
walk-up. Region IV, Louisville, Ashland,
Bowling Green, Corbin, Covington,
Frankfort, Hopkinsville, Lexington,
Middlesboro, Murray, Newport,
Owensboro and Paducah, Kentucky.

(Sec. 7(d), Department of HUD Act, 42 US.C.
3535(d); Sec. 6{b) U.S. Housing Act 01937, 42
U.S.C. 1437(d))

Issued at Washington, D.C. on Apsil 25,
1980.
Clyde T. J. McHenry,:
Deputy Assistant Secretary for Housing—
Federal Housing Commissioner.

L4

Reglon IV.—Kenlucky

[} 1 2 3 1 5 . 3
bedroom bedoom becdroom bedroom bedroom bedroora  beckoom
Louisville:
Detachod and detached. 14800 17,700 21880 25200 31,550, 34,950 38,700
Row dwellings. 14050 16800 20750 24900 29850 33200 34,850
Walkup. 13750 16450 20300 23350 29350 32500 34150
D d and Ndetachod. 15250 18250 22500 27,000 32500 36,000 37,800
Row dwelings. 14450 17000 21350 25660 0850 34200 35900
Watkug 14350 16950 20900 25100 30250 33500 35150
Detached and detached 14800 17,700 21850 25200 31550 34950 36,700
Row dwelings. 14050 16800 20750 24900 29950 33200 34,850
tioup 13750 16450 20200 24350 29350 32500 34,150
Deatachad and samidetached 140800 17,700 21850 26200 31,550 34950 36700
Fow dwelings. 14050 16800 20750 24900 29950 33200 34,850
Watkup, 13750 16450 20300 24350 29350 32500 34,150
Dotached and detsched 15250 18250 22500 27,000 32500 36000 37,800
Row dwellings. 14450 17300 21350 25850 30850 34200 35,500
Walkup 14150 169850 20900 25100 30250 33500 35150
Frankfort:
Datached and semidetached. 14800 17,700 21850 26200 31550 34,950 36,700
Row dwelings. 14050 16800 20750 24900 29850 33200 34,850
Walkug. 13750 16450 20300 24350 29350 32500 34,150
Hopkinsvitta:
Detachad and delachod. 14650 17500 21650 25950 31250 34600 36,350
Row dwelings 13900 16650 20550 246850 20650 32850 34,500
Walkup 13600 16300 20,100 24,100 29050 32200 33,800
Lexingtor:
D had and detachod 14800 17,700 21850 26200 31550 34950 36,700
Row dwellings. 14050 16800 20750 24900 29850 33200 34850
v 0 13,750 16450 20300 23350 29350 32500 34,150
Middiesboro:
Dotachad and detached. 17000 20350 25150 020150 36300 40200 42,200
Row dwelings. 16150 19000 23850 28850 34,450 38200 40,100
Walkup. 15800 189500 20350 28000 33,750 37400 39,250
Muray:
Detached and somicelachod e, 14950 17000 22050 26450 31850 35300 37,050
Row dwelings. 14200 16950 20950 25150 230250 33,550 35200
N Wakup 13900 15600 20500 24800 296850 32850 34500
Detached and detached. 15250 18250 22500 27000 32500 37,800
Row dwellings. 14450 17000 21,350 25650 230850 34200 35,900
Walkur, 14,150 16850 20500 25100 30250 33500 150
Owensboro:
Detachad and sdotached. 14800 17,700 21850 26200 31550 34950 36,700
Row dwelings. 14050 16800 20750 249500 29950 33200 34,850
Walkup 13,750 16450 20300 24350 29350 32500 34,150
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Reglon IV.—Kentucky —Continued in the unitization of operations under
- . , OCS oil and gas leases. The results of
. N o 1 2 3 P 5 .6 that review led to: {1) The proposed
- . bedroom bedroom bedroom bedroom bedroom bedroom bedroom  revisions of 30 CFR 250.50 and 250.51
S - that were published August 10, 1979; and
Detached and semidetached 14950 17900 . 22050 26450 81850 35300 97,050 ! (2) the development of the model unit
Row dwellings 14200 16950 20950 25150 30250 33550 aseoo  agreement that was also published in
Walkup.... 13900 16600 20500 24600 29650 32850 34500 the Federal Register on August 10, 1979

[FR Doc. 80-13472 Filed 6-1-80; 8:45 am]
BILLING CODE 4210-01-M ~

DEPARTMENT OF LABOR
Office of The Secretary
29 CFR Part 56

Work Incentive Programs for AFDC

- Recipients Under Title IV of the Social
Security Act; New Procedures To
Determine the WIN Sanction Period
Correction

In FR Doc. 12385, appearing in the -
Federal Register of Tuesday, April 22,
1980, at page 27414, make the following
corrections:

On page 27414, in the first column in
the Summary, lines 8 and 9 which read,
“published eslewhere in this separate
Part XI).” Should be changed to read’ -
“published elsewhere in separate Part |
XIH.", - 3 ‘

Also on page 27414, in line 10, the
word “fixed” should be inserted
between “impose” and 'periods”.

In the same document on page 27416,
the third column, under the paragraph
designated “(iv)" and before “2.", the
following heading should be inserted:
“Subpart G—The WIN Adjudication .
System" - :

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR - .
~ Geological Survey
30 CFR Part 250

Oll and Gas and Sulphur Operations in
the Quter Continental Shelf

AGENCY: Geological Survey, U.S.
- Department of the Interior.

AcTION: Final rule.

SUMMARY: This rule incorporates the
modifications of §§ 250.50, 250.51, and
250.52 of Chapter II of Title 30 of the
Code of Federal Regulations required to
implement the Department of the
Interior's responsibility to assure prompt
and efficient exploration and
development of leased areds and to
issue regulations “for unitization,
pooling, and drilling agreements (43
U.S.C. 1334).” A proposed rule was
published on August 10, 1979, in the

Federal Register (44 FR 47109). The
proposed rule described the modified
practices and procedures which were
proposed to be used by the Geological

" Survey. in its exercise of the Secretary of

the Interior's discretionary authority to
approve unitization, pooling, and drilling
agreements. Issuance of this rule
implements changes that conform to the

_Department of the Interior’s efforts to

assure prompt and efficient exploration
and development of leased areas,

DATES: This rule becomes effective June
30, 1980..

* ADDRESSES: A copy of §§ 250.50, 250.51,

and 250.52 of Title 30 of the Code of

Federal Regulations may be obtained

from the following offices of the

Geological Survey:

Deputy Division Chief, Offshore
Minerals Regulation, Conservation
Division, U.S. Geological Survey,
National Center, Mail Stop 640, 12201
Sunrise Valley Drive, Reston, Virginia
22092;

Conservation Manager, Alaska Region,
U.S. Geological Survey, 800 “A”
Street, Suite 109, Anchorage, Alaska
99501;- :

. Conservation Manager, Pacific OCS
. - Region, U.S. Geological Survey, 1340

West Sixth Street, Room 180, Los
Angeles, California 90017;

Conservation Manager, Eastern Region,
U.S. Geological Survey, 1725 K Street
NW., Suite 204, Washington, D.C.
20244;

Conservation Manager, Gulf of Mexico
OCS Region, U.8. Geological Survey,
336 Imperial Office Building, P.O. Box
7944, Metairie, Lounisiana 70010.

FOR FURTHER INFORMATION CONTACT:

- Gerald D. Rhodes, Senior Staff

Assistant, Branch of Marine Oil and Gas
Operations, Conservation Division, U.S.
Geological Survey, National Center,
Mail Stop 640, Reston, Virginia 22092
(703]’860-7531. FTS 928-7531.
SUPPLEMENTARY INFORMATION:

Background

In April 1978, the Department of the
Interiorinitiated a review of the past
and current criteria and procedures used

(44 FR 47169). Issuance of this rule
completes the revisions to 30 CFR Part
250 which were initiated to implement
the requirements of the OCS Lands Act
Amendments of 1978,

Comments

Twenty-one sets of comments and
recommendations were submitted in
response to the invitation contained in
the Notice of proposed rule published
August 10, 1979. All of the comments
and recommendations that were
received came from oil and gas
companpies and trade organizations,

Differences Between Propos;ed Rule and
Final Rule -

" The differences between the
provisions of the final rule and the
provisions of the proposed rule are tho
result of the Department’s efforts to
incorporate the comments and
recommendations that were received, to
make the provisions of the final rule
more clear, and to ‘agsure conformance
with the OCS Lands Act, as amended, 43
U.S.C. 1331, et seq. (herein referred to as
the “Act”). .

The proposed rules set forth all
unitization provisions in § 260.50, and
pooling and drilling agreement
provisions were set forth in § 250,51, For
the final rule, two sections are devoted
to unitization, §§ 250.50 and 250.51, and
the text of § 250.52, published October
26, 1979, has been deleted in favor of the
proposed provisions for § 250.51,
“Pooling and drilling agreements,”.
published August 10, 1979. Definitions
have been added to § 250.2 for use with
the final rule. The authority and
guidelines for unitization are set forth in
§ 250.50, while the procedures to be
followed to accomplish unitization are
set out in § 250.51. The model unit
agreement will be published as a
separate Federal Register Notice at a
later date. '

Section-by-Section Analysis

Definitions have been added to
improve clarity and to respond to
several commenters’ suggestions,
Definitions of unit agreement, unit area,
unitized substances, unitization, and
pooling and drilling agreements have
been added to 30 CFR 250.2, where the
definitions of other terms relevant to the'
regulations in this Part are located. To
the extent practicable, the definitions
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being added to § 250.2, “Definitions,”
are consistent with the definitions of
similar terms set forth in 30 CFR Parts
226 and 271.

Section 250.50 Authority and guidelines
for unitization.

Subsection 250.50(a) sets forth the
basic authority for unitization, which is
the conservation of the natural
resources of the QCS. The natural
resources of the OCS-include all natural
resources of the OCS, not just mineral
resources (see subsection 2(e) of the
Submerged Lands Act (43 U.S.C. 1301~
1315)). Hence, in addition to being
authorized for the purpose of preventing
waste of mineral resources, unitization
is also authorized to conserve living
resources of the OCS and to protect the
marine environment.

Generally, unitization will not be
authorized solely to protect correlative
rights. A lease does not grant lessees the
ownership of minerals in place, and the
Law of Capture applies to the
development and production of OCS
minerals. However, where development
rights are constrained so that different
lessees with separate rights to develop a
common resource have unequal
development opportunities, and the
inequality was not apparent at the time
the leases were offered, unitization may
be authorized to protect correlative
tights. Protection of correlative rights
expressly includes Federal interests
such as royalty interests, which is now
of greater importance due to the
different types of bidding systems
authorized by the Act.

Three different unitization situations
are recognized:

(1) Voluntary unitization;

(2) Compulsory unitization initiated
by less than all affected lessees; and

{3) Compulsory unitization initiated
by the Director. ‘

Subsection 250.50(b) sets forth the
basic guideline for unitization.
Unitization must be related to a mineral
reservoir or potential hydrocarbon
deposit and the technical considerations
for developing that reservoir or deposit.
The purpose for authorizing unitization
is to allow the optimal number of
artificial islands {or other devices)
necessary for efficient exploration,
development, and production of a
reservoir or potential hydrocarbon
deposit. These are the primary technical
constraints. Unitization is authorized for
the minimum area necessary to
accomplish this purpose so that
unproductive portions of leases are not
unitized, .

Development constraints may be
imposed by other considerations such as
preservation of environmental quality

(including water quality, biological
resources, and ecosystems) of areas in
and above the OCS and in adjacent
areas of State jurisdiction.
Considerations relating to State coastal
zone management programs and air and
water quality impacts in areas of State
jurisdiction may impose constraints on
the development of OCS minerals. Such
constraints may place lessees in an
unexpectedly unequal position with
respect to leased resources subject to
correlative rights. These constraints may
reduce the number of artificial islands or
other devices that can be used, or may
limit the locations where such facilities
may be constructed. Unitization, either
compulsory or voluntary, can provide
for the most optimally efficient
development of mineral reservoirs and
also provides protection for correlative
rights in such situations.

Unitization for exploratory purposes
is not highly encouraged, but it is
expressly authorized. The provisions for
the adjustment of the unit area are -
addressed primarily to explo.atory
units. After exploration has been
completed, a better delineation of the
mineral reservoir will be available, and
adjustments prior to development and
production may be warranted. In
keeping with the minimum area
standard, the portions of leased areas
that do not overlie the more precisely
delineated reservoir should be excluded
from the unit area in an adjustment. In
response to comments, the word
“adjustment" is used in lieu of
“contraction” to accommodate an
expansion if reservoir or field
delineation indicates that an
enlargement of the unit area is
warranted. Approval of development
and production plans for the unit area is
contingent on acceptance of any
adjustments in the unit area required by
the Director.

Generally, units will be formed for
single reservoirs or structures where
potential hydrocarbon accumulations
are anticipated. However, exploration
may prove the presence of several
noncontiguous reservoirs in a single

* structure or nongeological constraints

may require the unitization of an area
containing more than one reservoir or an
area containing less than a complete
reservoir in order to use the optimum
number of platforms or artificial islands.
Where unitization is approved for
exploration and noncontiguous
reservoirs are discovered, the unit area
should be adjusted to eliminate
nonreservoir areas. Reservoirs need not
be eliminated from the unit area even if
a noncontiguous unit area results, The
provision of the proposed rule which

indicated that lessees can reapply for !
unitization if a reservoir eliminated from
a unit area has been deleted as
unnecessary. It is not anticipated that a
productive reservoir will be eliminated
from a unit area. :

Subsection 250.50{c) requires the
reasonable delineation of a reservoir or
of a potential hydrocarbon accumulation
before unitization can be approved or
required. In the exploration context,
delineation can be established by
geological and geophysical data that the
Diregtor determines is reasonably
reliable. For development and
produclion unitization, delineation must
be established through the results of
exploratory drilling.

Subsection 250.50(d) sets out what a
unit agreement must contain. Although a
model unit agreement will be published
at a later date, variations from the
model unit agreement are expected.-The
requirements of this subsection govern
all unit agreements whether they
conform to the model unit agreement or
not. This subsection also provides that
the Director may appoint the unit
operator and prescribe a basis on which-
to allocate costs and benefits in the
absence of an agreement on those
matters among the lessees. In addition
to governing the compulsory unitization
situation, these provisions permit the
Director to step in to preserve
unitization that was initially undertaken
on a voluntary basis but which is in
danger of dissolution as aresult of a
disagreement among the lessees.

- Subsection 250.50{e) has been written

to make it clear that the purpose of
unitization is not to continue leases in
force beyond their primary term. One of
the effects of unitization is that a lease
that is subject to a unit agreement may
be continued in force by unit operations
conducted on the unit in behalf of the
lease. However, when there is no
drilling, production, or well reworking
activities in the unit area, leases expire,
as does the unit agreement. Upon the

. expiration of a unit agreement, leases

that were in the unit area also expire
unless they are not beyond their primary
term, or unless the lessee independently
commences drilling or well reworking on
the lease within the time frame allowed
in 30 CFR 250.35. Subsection 250.50{¢)
also points up the need to obtain a
suspension under 30 CFR 250.12 to avoid
the lapse of unitized leases due to a
temporary cessation of drilling,
production, and workover operations in
the unit during a time period that is
required for the design, fabrication, or
installation of development and
production facilities.

Subsection 250.50{f) provides that a
unit agreement is to be effective on the
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date set forth in. the agreement.
Subsection 250.50(f) also-provides that a
unit agreement shall terminate when -

drilling operations, actual production,.or .

well reworking operations are not being
carried out. The issuance of a
- suspension of production for one or .
more leases thatare subject to the unit
agreementwﬂl also continue those
leases in ‘effect. The unit agreement will
also continue for the life of the -
suspensxon of production when the
suspension covers two ormore leases..
Subsection: 250:50(g) specifically
provides for the segregation of unitized
leases. This provision:is necessary to
permit maintenance of the minimum.
area standard for unitization. OCS
leases usuaily apply to.tracts which.
exceed 5,000 acres. Often,. reservoirs
cross tract boundaries and include
relatively small portions of leasge tracts.
Whole leases should not be included in
a unit area unless they are reasonably.
thought to entirely overlie a reservoiror
group of reservoirs. Rather, only the:

drilling; production, or well reworking.
activities are underway on the lease.
This applies to the segregated portions
of a lease which are treated as separate
leases. Production on the segregated
‘nonunitized portion of the lease will not
‘maintain in force the segregated unitized
portion of the segregated lease.

Provisions of other regulations are
incorporated. Generally, if drilling,
production, or well reworking activities
are underway on a lease in a unit area,
the unit agreement will remain in force.
In the event that a unit agreement is.

- terminated, or where a leaseis -

eliminated from a unit area due to.an

-adjustment, any lease with operations

portion of a lease:overlying a delineated. .

reservoir should be unitized, and the
remaining portion should be explored
and developed separately. This effects.a
splitting or segregation: of a:lease into
two separate leases under principles
long followed for 2nshore Federal oil
and gas leases,

The jushficahon for segregahon is:
more persuasive for OCS leases than for
onshore leases. Lease tracts.in general
are far larger and lease ownership is far
less diverse on the OCS: On the OCS,
there'is one mineral owner and the
identity of the surface manager is the:
same as the mineral owner. The
segregatiori of OCS leases prevents.
large areas from being tied up in:
nonproductive leases due to unitization:
of a small portion of two or more lease:
{racts. Segregation will encourage -
prompt and efficient exploration and
development because lessees:must
explore segregated nonunitized portions .
of leases or relinquish them..

Subsection 250.50{g)(2) spells out that
a segregated portion of a lease that is
not included in a unit area is treated as
a separate lease, It is not continued in. .
force beyond its primary term by
operations in the unit area, evenif the
operations occur on the other segregated
portion of the same original base lease.
A segregated portion of a:lease not
included in a unit area must be‘explored
and developed independently of the
segregated portion of the lease that is
included in the unit area in orderto be
extended beyond its. primary term.

Subsection 250.50(h) provides-thatat
the expiration or termination of a unit
agreement each lease lapses unless its
initial term has.not expired, or unless

on it would not lapse on termination
(see 30 CFR 250.35). With respect to a
lease on which operations are not
underway at the time. of elimination or.
termination, lease expiration could be
avoided by obtaining approval fora
suspension of production or othér
‘operation under 30 CFR 250.12 in
conjunction with a development plan
under 30 CFR 250.34.

Subsection 250.50(i} makes it clear
that unitization will not continue a:lease
in force beyond its primary term unless
there are actual activities being
conducted under the unit agreement that
earn a continuance, This is of primary
importance for exploratory units. This
section‘encourages prompt and efficient
exploration and development of @ unit

_area after appraval of a unit agreement.

Subsection 250.50(j) is a grandfather
clause designed to protectlessees
whose leases were-unitized prior to the
publication of these regulations.
Specifically, it is designed to prohlblt
retroactive apphcahon of the
segregation provisions of these
regulations to a preexisting lease that is
partly within and partly outside a unit

- area wher there is actual production

from any part of that lease. Of course; if

..a lessee consents to the retroactive

application through voluntary

unitization, the segregation provisions of

those regulations can be applied to
leases in effect onr June 2, 1980. This
section cannot be construed, however,
as preventing the Director from requiring
that a lessee drill or develop specific
portions of a lease under other :
provisions of the regulations in this Part
or under provisions of the lease.
Subsection 250.51-1(a) describes the
procedures for accomplishing voluntary
unitization. It requires that lessees
follow the model unit agreement, unless

* the Director approves a variation at or

" before the approval of unitization.

Subsection 250.51-~1(b) requires the
lessee who seeks approval of voluntary
unitization to provide-supporting |
information that shows that approval

would comply with § 250.50, The fact
that lessees can agree on unitization is
not in and of itself enough, and the
criteria in § 250,50 must still ba met, The
Director may approve an application for
voluntary unitization without a hearing,

Subsection 250.51-2(a) spells out the
fact that compulsory unitization can be
initiated in two ways, either by one or
more lessees who seek to couple the.
unitization of nonconsenting lessees
with correlative rights to a common
reservoir, or by the Director for reasons’
set out in § 250.50. In either event,
unitization fhust be in accordance with a
unit agreement whether the unit
agreement reflects an actual agreement
among some or all of the lessees; or
whether it represents a plan developed
or approved by the Director. The. unit
agreement should follow the model unit
agreement, and where practicable'
should reflect any agreement reached
between all the lessees, although
variation from these principles is
authorized for good cause.

Under § 250.51-2(b), compulsory
unitization, like voluntary unitization,
must conform to. the criteria of § 250.50..
Supporting information is required.
When lessees:seek compulsory
unitization, they should reach agreement
on as many issues as possible between
as many lessees as possible before filing
arequest, Copies of the request must be
served on nonconsenting lessees. by the
lessees requesting unitization. In those
instances where the Director initiates
unitization, he must notify all affected'

" lessees.

Subsection 250.51-2(c) incorporates
provisions which assure a lessee the
opportunity for a hearing prior to the
issuance of a compulsory unitization
order: If no hearing is requested,
compulsory unitization may be ordered
without a hearing. If a hearing is
requested, it shall be held after at least
30 days notice to all lessees of leases to
be unitized. Any such hearing ghall be
informal in nature, but must, as a
minimum, provide an opportunity for
owners of interests to present
information and to question lessees
requesting unitization. The words
“evidence,” “witnesses,” and "cross
examination™ have intentionally been
avoided to stress the informal nature of
such a hearing. A record shall be
compiled by the Director, and any
participant may arrange for the
proceedings to be transcribed, When
proceedings are transcribed, three
copies of the transcnpt are to be

-~ provided to the Director within 10 days.

following the hearing.

Under § 250.51-2(d), the Director's.
decision on unitization, whether
voluntary or compulsory, shall be in the



Federal Register / Vol. 45, No. 87 [/ Friday, May 2, 1980 / Rules and Regulations

«

29283

form of a written order and shall include
a statement of reasons. An order to
accomplish compulsory unitization shall
be subject to the appeal provisions of 30
CFR Part 290.

This provision of the final rule and
§ 250.51(c) constitute the Department’s
response to the petition for rulemaking
dated June 8, 1978, filed by Exxon
Corporation.

Section 250.52 has been modified by
deleting the text of the regulations in
§ 250.52 as published October 28, 1979,
and substituting the text of § 250.51 as
published August 10, 1979, Pooling and
drilling agreements are authorized by
this section. They must be filed with the
Director, but they need not be approved
by him. Such agreements may not
excuse a lessee from any of the
requirements of the regulations in Part
250. These agreements are distinguished
from unit agreements in that they do not
create a unit area or affect the terms of
. the leases concerned, and they are not
limited by the criteria for unit
agreements.

Discussion of Major Comments

Extend Comment Period and Hold
Informal Meeting. A number of
respondents suggested that the comment
period for the proposed regulation be
extended and that informal meetings be
held to afford industry representatives
and other representatives an
opportunity to participate in a free
exchange of views with representatives
of the Department of the Interior. Any
person interested in an opportunity to
participate in a discussion of the
proposed regulations with
representatives of the Department of the
Interior was free to make a specific
request for such a meeting during the
comment period set out in the Federal
Register Notice of August 10, 1979. The
Offshore Operators Committee
requested and obtained such a meeting
in order to present its comments and
recommendations on the proposed rule,
This meeting was held in Reston,
Virginia, on October 5, 1979, and was
attended by representatives of the
Department of the Interior, the Offshore
Operators Committee, Mobil, Gulf, Shell,
Exxon, Texaco, and Chevron. In
addition, we note that in response to a
specific request from the Western Oil
and Gas Association, the comment
period was extended from October 9,
1978, to November 5, 1979 (44 FR 60109),

Develop Separate Regulations for the
Three Major Categories Under Which
the Unitization of Operations may be
Classified. A number of respondents
suggested that the proposed regulations
be restructured to more clearly address
three different types of unitization:

(a) Unitization of operations initiated
and agreed to by all lessees and
approved by the Director;

{b) Unitization of operations by order
of Lie Director where the action is on
the Director's initiative; and

(c) Unitization of operations ordered
by the Director at the request of one or
more (but less than all) lessees.

This suggestion has been adopted.
The provisions of proposed § 250.50
have been reorganized into new
§§ 250.50 and 250.51. Section 250.50,
*Authority and requirements for
unitization,” contains conditions to be
met before the unitization of operations
will be permitted or required. It
distinguishes between voluntary
unitization {(a) above) and compulsory
unitization {(b) and (c) above), although
the conditions for each are similar,
Section 250.51, “Procedures for
unitization,” sets out the different
procedures to be followed and
requirements to be met in all three
situations,

Identify the Nature of the Area
Unitized, A number of respondents
questioned whether the proposed rule
envisioned a unit area to be 2-
dimensional or 3-dimensional in nature
and suggested that the final rule should
clarify the nature of a unit area. The
proposed rule and this final rule are
designed to permit the unit area to be
viewed ag either 2-dimensional or 3-
dimensional in nature. The nature of the
specific unit area addressed in a specific
unit agreement will be settled during the
time that the unit agreement is being
developed. In the event there should be
a disagreement over the nature of a
specific unit area, the approving officer
may determine whether the unit area is
for a limited depth. The unit agreement
contains a description of the unit area
which will define whether the unit area
is limited by depth.

Provide for Unitized Operation of
Less than an Entire Reservoir. One
respondent recommended that the
proposed rule be clarified to permit
unitized operation of a portion of a
reservoir. Generally, unitization should
encompass an entire reservoir, or for
exploration purposes, a geological
structure expected to evidence the
possible presence of a potential
hydrocarbon accumulation. However,
there may be unusual situations, for
example, near a Federal/State
boundary, near a marine sanctuary, or
near some natural feature where
unitization of a portion of a reservoir or
potential hydrocarbon accumulation
would be appropriate. Accordingly, this
suggestion has been adopted.

However, it should be noted that itis
not the Department's intent to authorize

or to require that an area be developed
and produced under a unit agreement ..
when the objectives that would be
obtained through unitization are being
or can be obtained without a unit
agreement. Similarly, where the
objectives that would be obtained
through unitization of an entire structure
or reservoir are obtainable through
unitization of a portion of the structure
or reservoir, unitization may be limited
to that portion of the structure or
reservoir where unitization is necessary
to obtain the desired objectives.

Unitization for Exploration as Well as
for Development and Production. A
number of commenters expressed
concern that the proposed rule did not
appear to specifically recognize the need
to conduct exploratory operations under
& unit agreement. The proposed rule was
designed to specifically recognize that
there may be instances where unitized
exploration of geologic structures that
may provide trapping mechanics for
potential hydrocarbon accumulations
may be appropriate (see §§ 250.50{f) and
(g) of the proposed rule). Use of the term
“potential hydrocarbon accumulation”
was specifically intended to authorize
unitization for exploration by covering
the situations where the existence of a
potential hydrocarbon bearing geologic
structure has been reasonably
delineated on the basis of reliable
geophysical data, but the existence of a
reservoir has yet to be proved. Hence,
both the proposed rule and final rule
recognize that there may be
circumstances which support the
conduct of exploration activities under a
unit agreement.

‘Where an area is unitized to conduct
exploratory activities, there must be a
reasonable expectation that those
exploratory activities will be sufficiently -
complete to permit the unit operator to
submit a development and production
plan to develop and produce
hydracarbons from the unit area prior to
the expiration of the primary 5-year term
of any lease that is made subject to the
unit agreement. A lease which is subject
to an approved unit agreement may
expire when it reaches the end of its
primary term, in the absence of
approved drilling activities, actual
production, or a suspension of
operations or production pursuant to
§ 250.12 for the unit area. The
Department has consistently maintained
that the commitment of an OCS oil and
gas lease to a unit agreement in and of
itself does not serve to earn an
extension of an OCS oil and gas lease.
Lease extensions must be earned by
actual production, driiling, or well
reworking operations in the unit area
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pursuant to a plan approved in.
accordance with 30 CFR 250.34.
Unitization of Operations Ordered by
the Director at: the Request of One or
More (but less than all) Lessees. A

-number of respondents expressed -

concern that the proposed rule did not
appear to establish. procedures under
which lessees might initiate-a request
that unitized operations be-ordered by
the Director. As described in the .
comments above, the regulations have-
been revised to clarify the. procedures in
this situation, :

The absence- of specific regulations to .
permit lessees to initiate a.request that

.the Director order unitization has not. .

prevented the initiation of similar
requests in the past. At any time during
the development of a proposal for
voluntary unitization, one or more
lessees may request. that the Director
initiate proceedings which may: lead to
an order for compulsory unitization. In’
those instances where the Director, at
the request. of one or more lessees,.
initiates proceedings which resultin
compulsory unitization, essentially the
same procedures are to be followed as.
are followed when the Director initiates
such proceedings on his own initiative.
In such situations, the unit agreement
ordered by the Director may differ from
the proposed unit agreement agreed to
by the lessee(s) that requested
compulsory unitization, but only if the
Director makes findings supported by
reasons set forth in a statéement -
incorporated in the order requiring
unitization. '
Maintenance of Lease Acreage by -

.Unit Production. Several respondents

" expressed concern that implementation

of the proposed rule would result in the
splitting or segregating of those leases
which cover lands that are partly within -
and partly outside the area that is-
subject to the unit agreement. That the
regulations would authorize segregation” *
of leases is entirely correct, and this is-
more explicitly stated in the final rule,
The: segregation of leases as to lands
which are smbject to a unit agreement
and lands that are not subject to the unit
agreement is a well established practice
with respect to oil'and gas leases issued.
under the Mineral Leasing Act. The .
Mineral Leasing Act specifically
requires that leases which coverlands
that are partly within and partly outside -
the unit area be segregated (30 U.S.C.
226). With respect to leases covering
OCS submerged lands, the Congress
gave the Secretary of the Interior broad
power to prescribe such rules and
regulations as may be necessary to
administer the provisions of the Act.
The OCS Lands. Act of 1953 authorized. .
the Secretary to issue regulations which

provide for unitization, pooling, and
drilling agreements (43 U.S.C. .
1334(a)(1976)). This authority is even
more explicitly stated in the 1978
Amendments to the Act (43 U.S.C.
1334(a)(4)). The discretion delegated to-
the Secretary to adopt regulations
governing unitization is extremely broad
and clearly authorizes the segregation of
OCS oil and gas leases for OCS
submerged lands which are partly

. within and partly outside a unit area.

Many of the commenters who
addressed this issue focused on the
retroactive application of the
segregation provision to existing leases.
This is a separate issue from that of the
Secretary’s authority to adopt

. regulations providing for the segregation

of leases. Persons obtaining Teases with
knowledge that they are subject to

. segregation for.unitization purposes -

cannot complain that the regulations
effect a taking of property rights. With
respect to leases that are now partially
unitized and which have production
from the unitized portion of the lease,

. retroactive application of the

segregation provisions of these
regulations could give rise ta a claim
that property rights have been “taken.”
Althorzh the Secretary has adequate
authority to accomplish the purposes.of
segregation by requiring drillingon a

- specific.portion of any lease, the

segregation provisions are made
nonretroactive absent the consent of the
affected lessees. Thus, existing -
contractual relations under currently
approved unit agreements are not
affected by the provision.

Authority to Promulgate Proposed
Rules. A number of respondents
questioned the Secretary’s authority to-
issue the proposed rule because it was
viewed as relating to diligence,a |
responsibility which has been assigned
to the Department of Energy under
section 302 of the Department of Energy:
Organization Act. The Department is
confident that the proposed rule and this
final rule:are within the authority of the
Secretary of the Interior to prescribe
rules and regulations necessary to:
administer the provisions of the Act.
Under the 1978 Amendments to the OCS
Lands Act, adopted after the

. Department of Energy Organization Act, .

the Secretary is required to assure by
regulation the “prompt and efficient
exploration and development of a lease:
area” (see 43 UV'S.C. 1332(3), 1334(a)(7)).
These sections and the previously cited
authority for unitization regulations .
provide the requisite authority. These
regulations are not incompatible with
the authority of the Department of
Energy. . . -

Selection of Unit Operator. Several
respondents expressed concern that the
proposed rule and proposed model unit
agreement dealt with the selection of the
unit operator. Some respondents
characterize the service as unit operator
as a privilege, while others 4

-characterized it as a private affair ta be
handled exclusively by the lessees. Tha

. Department has no intention of

interfering unnecessarily in the selection
of unit operators. On the otherhand, the
Department will not permit differences
over who should be unit operator to
“jeopardize a necessary unit operation.
To this end, the Department has adopted.
the suggestion. that the final rule
empower the Director to assign the
responsibility for the conduct of unit
operations. We find this option
preferable to being forced to terminate a
unit agreement where the lessees. are
unable to reach an agreement on who
should be the successor unit operator.
We reject the contention that the .
resignation and selection of a unit
operator should be governed exclusively

. by provisions.of the unit operating

agreement and by agreement of the
lessees. The authority to order that lease
operations be conducted under a, unit
agreement carries. with it the authority
to order a lessee to serve as unit
operator. Similarly, the right to hold a
lease which may be ordered to be
unitized carries with it the responsibility
to serve as unit operator undera unit
agreement ordered by the Director.

Definitions. A number of respondents:
suggested that the final rule should
define certain terms which the

_ commenters considered basic. These
. suggestions have been adopted.to the.

extent that § 250.2, “Definitions,” has:
been expanded to include definitions of
“unitization,” “unit area,” "unit
agreement,” "unitized substances,” and

" “pooling or drilling agreements.” These

definitions are similar to the definitions.
found in 30 CFR Parts 226 and 271. The
suggestions that "prevention of waste,”
“protection of correlative rights,” and
“conservation of natural resources” be
defined have'not been adopted because.
they have settled meanings in the law
relating to mineral leases in general, and
OCS mineral leases in particular, Some
terms including “correlative rights,”
“lessee,” and “lease,” are already
defined in 30 CFR 250.2. Suggestions for
other definitions have not been adopted
because the terms are not used in the
regulations. )

Several commenters objected to the
use of the term “Federal royalty
interests” in § 250.50{a) on the grounds it
is included in the term “correlative
rights.” The current definition of



Federal Register / Vol. 45, No. 87 / Friday, May 2, 1980 / Rules and Regulations

29285

“correlative rights” in 30 CFR 250.2
specifically relates to relationships
between lessees and does not include
Federal royalty interests. Therefore, the
reference to Federal royalty interests is
retained in tke final rule.

Application of Rule to Pending
Proposcals. A number of respondents
suggested that the requirements of the
proposed rule should not be applicable
to those unitization proposals that may
be pending before the Department of the
Interior. This suggestion has not been
adopted. To the extent that this rule

“reflects the Secretary’s policy on prompt
and efficient exploration and
development of OCS oil and gas leases
and unit areas, the requirements of this
final rule are presently being applied to
unit proposals and have been applied to
such proposals for a number of months.
However, the final rule does set forth
those instances where specific
provisions of the final rule are not
applicable to leases which were issued
and unitized prior to the publication of
the final rule, e.g., the compulsory
segregation of leases issued and unitized
prior to the publication of this final rule.
" Delete § 250.52. The suggestion to
delete the text of § 250.52 as published
October 26, 1979, has been adopted and
the provisions of proposed § 250.51
which were published August 10, 1979,
have been substituted as a new § 250.52.
The provisions that were published as a
proposed rule on August 10, 1979, and
identified as § 250.50 have been
reorganized and clarified. This
reorganization results in a separation of
the provisions into two new sections,

§§ 250.50 and 250.51, as explained in
greater detail above.

Principal Authors

John Griggs, Office of the Solicitor,
U.S. Department of the Interior; David
Page, Office of the Assistant Secretary—
Energy and Minerals; and Gerald D.
Rhodes, Geological Survey.

Environmental Impact and Regulatory
Analysis Statements

The Department of the Interior has
determined that the revisions of the
regulations in 80 CFR 250.50, 250.51, and
250.52, by the issuance of this rule, will
not have a significant impact on the
quality of the human environment and,
therefore, will not require preparation of
an Environmental Impact Statement.
The Department has also determined
this rule is not a significant rule and
does not require preparation of a
regulatory analysis under Executive
Order 12044 and 43 CFR Part 14,

Dated: April 29, 1880.
Joan M. Davenport,
Assistant Secretary.

30 CFR Part 250 is amended as
follows:

§250.2 [Amended]

Section 250.2 is amended by the
addition of the definitions of the
following terms:

* * * * *

(2gg) “Unit agreement” means an
agreement providing for the exploration
for and development and production of
minerals from OCS submerged lands as
a single consolidated entity without
regard to separate ownerships and for
the allocation of costs and benefits on a
basis defined in the agreement.

{hhh) “Unit area” means the area
described in a unit agreement.

(iii) “Unitization"” means the
combining or consolidation of
separately owned lease interests for the
joint exploration or development of a
reservoir or potential hydrocarbon
accumulation under the terms of a unit
agreement.

(3ij) “Unitized substances” means the
minerals produced from GCS submerged
lands in accordance with a unit
agreement.

(kkk) “Pooling or drilling agreement”
means an agreement providing for the
exploration for and development and
production of minerals from OCS
submerged lands subject ta separately
owned mineral leases and under which
operations are conducted without
allocation of production between leases.

Sections 250.50, 250.51, and 250.52 are
revised to read as follows:

§250.50 Authority and requirements for
unitization,

(a) Unitization may be required or

_approved by the Director for the

prevention of waste and the
conservation of the natural resources of
the OCS, and for the protection of
correlative rights therein, including the
protection of Federal royalty interests.
Unitization may be required or approved
for exploration, development, and/or
production, Lessees may agree among
themselves to unitization, subject to the
Director’s approval (voluntary
unitization), or the Director may impose
unitization on the initiation of one or
more lessees or on the Director’s own
initiative {compulsory unitization).

(b) A unit area shall include the
minimum number of leases or
segregated portions of leases required to
permit one or more, or a portion of one
oF more, mineral reservoirs or potential
hydraocarbon accumulations to be served
by an optimal number of artificial

islands, installations, or other devices
necessary for the efficient exploration
for or development and production of oil
and gas or other minerals. The Director
shall conditionally approve the
development and production of unitized
substances on the lessees' acceptance of
any necessary adjustment in the unit
area, Procedures for adjustment of a unit
area shall be set forth in the unit
agreement.

(c) Unitization may not be required or
approved-by the Director until he finds
that the delineation of any reservoir or
any potential hydrocarbon accumulation
has been reasonably established.

(d) A unit agreement shall provide for
the appointment of a unit operator and
the allocation of costs and benefits to
the unitized leases. In the absence of an
agreed basis for the allocation of costs
and benefits, or under unitization
required by the Director, costs and
benefits shall be allocated on an
equitable basis determined by the
Director, as supported by the record
compiled in accordance with 30 CFR
250.51.

{e) Drilling, production, and well
reworking operations performed in
accordance with a unit agreement shall
be deemed to be performed for the
benefit of all leases or segregated
portions of leases that are subject to the
unit agreement. Plans may provide for
the cessation of actual drilling activities
for a reasonable period between the
discovery and delineation of one or
more reservoirs and jhe initiation of
actual development and production to
allow for the expeditious design,
fabrication, and installation of artificial
islands, installations, and other devices
needed for development and production
operations. When plans that call for the
cessation of drilling prior to actual
production involve one or more leases
beyond their primary term, the plans
shall be accompanied by a request and
supporting justification for a suspension
of operations or praduction pursuant to
30 CFR 250.12.

(f) A unit agreement shall be effective
on the date specified in the unit
agreement and shall terminate when
unitized substances are no longer being
produced or drilling or well reworking
operations are no longer being
conducted under the unit agreement,
unless the Director has ordered or
approved a suspension of operations or
production pursuant to 30 CFR 250.12.

(2)(1) A lease embracing OCS
submerged lands that are part within
and part outside of a unit area shall be
segregated into separate leases as to the
portion committed to the unit agreement
and the portion not committed, and the
terms of such lease shall apply
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separately to such segregated portions
as of the effective date of unitization. A
lease, including the segregated unitized
portion of a lease, shall continue in force
for the term of the'lease and as long
thereafter as it remains subject to an
approved unit agreement.

(2) A segregated portion of a lease
which is not subject o a unit agreement
may be maintained after the effective
date of unitization only for the term
provided in the lease. Drilling,
production, or well reworking within the
unit area shall not be for the benefit of .
an excluded lease or the excluded -
segregated portion of a lease.

(h) Upori the expiration or termination
of a unit agreement or when there is an
adjustment of a unit area that results in
the elimination of a lease or a portion of
a lease from the unit agreement, each’
lease or segregated portion of a lease
that was but,is no longer subjectto the
unit agreement shall expire unless: (1)
Its initial term has not expired, (2}
drilling, production, or well reworking
operations are underway on the lease or
portion of a lease, or (3) a suspension of
production or operations has been
ordered or approved for the lease or
portion of a lease pursuant to 30 CFR
250.12, .

(i) When a lease or a segregated - -
portion of a lease subject to a unit
agreement is beyond the initial fixed

" -term of the lease and unitized

substances are not being produced, the -

lease or segregated portion of a lease

shall expire unless: (1} The unit operator
conducts a continuous drilling or well
reworking program designed to develop
or restore the production of unitized
substances, or (2} a suspension of
operatlons has been ordered or
approved in accordance with 30 CFR

250.12, .

(j) If a lease issued prior to May 2,

* 1980, is included in a unit agreement, the
provisions of § 250.50(g) shall not apply
without the consent of the lessee. If any
such lease is subject in whole or part to
unitization, the entire lease shall
continue in force for the term provided
in the lease and as long thereafter as the’

"lease or a portion thereof remains part
of the unit area and as long as there are
operations within the unit area which

. serve to continue the lease in effect.

§ 250.51 Procedures for unitization.

§ 250.51-1 Voluntary unitization,

(a) Lessees seeking approval of
unitization shall draft a unit-agreement -
conforming to the model unit agreement,

.For good cause the Director may require
or, upon request, approve a variation
from the model unit agreement. Any
request for variation shall be made at

" the time the proposed unit agreement is

submitted to the Director for approval
and shall include an explanation of the
reasons for the variation. If the Director
requires a variation from the model unit
agreement, lessees shall be so informed
at the time approval is given for a
proposed unit agreement or at the time
an order requiring unitization is issued.
(b) Lessees who seek approval of a
unit agreement shall file a request with
the Director accompanied by a proposed
unit agreement conforming to the model

.unit agreement, and by the supporting
" geological and geophysical data and any

other information that may be necessary
to show that the proposed unitization

-.meets the criteria of 30 CFR 250.50. If the

Director approves the proposed unit
agreement, lessees shall execute the unit
agreement and file with the Director a
counterpart in triplicate executed by
each lessee, Where all lessees of the |
proposed unit area have executed the
unit agreement, the Director may issue
an order or orders approving unitization

" if he finds that unitization would be in

accordance with 30 CFR 250.50. -

§250.51-2 Compulsory unitization.

(a) If the Director requires unitization
on his own initiative or in conjunction -
with an'application for approval of -
unitization by less than all lessees of the
proposed unit area, unitization shall be

imposed according to a unitization plan .

which shall:

(1) Conform to the model unit
agreement, unless good cause exists for
variation from the model unit agreement
and the reasons for the variation are
stated in writing; and

(2) Conform to any proposed umt
agreement executed by less than all of
the lessees, unless good cause exists for
variation from the proposed unit

-agreement and the reasons for the

variation are stated in writing.

(b)(1) Lessees who seek compulsory
unitization shall file a request with the
Director accompanied by a proposed
unit agreement conforming to the model
unit agreement, together with supporting
geological and geophysical data and any
other information that may be
necessary, to show that unitization
meets the criteria of 30 CFR 250.50. The
proposed unit agreement shall include a
counterpart in triplicate executed by
each lessee seeking compulsory
unitization. Lessees seekmg compulsory
unitization shall serve copies of the
request and executed counterparts of
the proposed unit agreement on the -
nonconsenting lessees.

{2) If the Director initiates compulsory
unitization, the Director shall serve

_ notice on all lessees of the proposed unit

area with a copy of the proposed unit

agreement or unitization plan and a
statement of reasons for the proposed
unitization. )

{c)(1) The Director may not require
compulsory unitization unless he has
first provided reasonable notice and an
opportunity for a hearmg to all lessoes

of the proposed unit area. Any lessee of
the proposed unit area may request a
hearing within 30 days of service of
notice by the Director or service of a
request for compulsory unitization by a
lessee.

(2) No hearing may be held pursuant
to this paragraph until at least 30 days
written notice in advance of the hearing
has been provided. The Director shall
afford all lessees of the proposed unit
area an opportunity to submit views
orally and in writing and to question
those seeking compulsory unitization,
Adjudicatory procedures.are not
required, but the decision of the Diractor
shall be based upon a record of the
hearing including any written
information made a part of the record. A
party to a hearing may, at its own
expense, cause a verbatim transcript to
be made by a court reporter. If a
verbatim transcript is made, three
copies of the transcript shall be
provided to the Director without charge
within 10 days of the date of the hearing.

{d) The Director may issue an order or
orders that require or disapprove .
compulsory unitization or approve or
disapprove voluntary unitization. Any
such order shall include a statement of
reasons. The final order of the Director
or his delegate may be appealed in
accordance with 30 CFR Part 290.

§250.52 Pooling or drilling agreements.

{a) Pooling or drilling agreements may
be made between lessees for the

*purpose of:

{1) Utilizing a common drilling site.to
explore, develop, or produce adjacent or
adjoining tracts;

(2) Permitting lessees or pipeline
companies to enter into contracts
involving a number of tracts sufficient to
justify operations on a large scale for
the exploration for and development,
production, or transportation of oil and
gas or other minerals, or to finance these
operations; or -

(3) For other purposes in the interest
of conservation.

(b) A pooling or drilling agreement
shall not be deemed to affect the
requirements for drilling, production, or
well reworking operations set out in the
Act, the regulations, or the lease,

(c) Pooling and drilling agreements
shall be filed with the Director, in

"conjunction with a development and
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production plan approved under 30 CFR
250.34-2.

[FR Doc. 80-13502 Filed 5-1-80; 8:45 am]

BILLING CODE 4310-31-K

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 535

Iranian Assets Control Regulations

AGENCY: Office of Foreign Assets
Control, Depariment of the Treasury.

ACTION: Final rule.

suMMARY: The Office of Foreign Assets
Control is amending the Iranian Assets
Control Regulations. The purpose of the
amendment is to add certain
interpretative provisions, licenses and
statements of licensing policy, and
procedural provisions. The need for the
amendment is to clarify the effect and
scope of additional prohibitions added
to the Regulations by amendments
published on April 9 and 21, 1980. The
effect of the amendment is that these
additional interpretative, policy and
procedural provisions will now be
available in published form.

EFFECTIVE DATE: April 30, 1980.

FOR FURTHER INFORMATION CONTACT:
Dennis M. O’Connell, Chief Counse),
Office of Foreign Assets Control,
Department of the Treasury,
Washington, D.C. 20230, (202) 376-0236.
SUPPLEMENTARY INFORMATION: Since the
Regulations involve a foreign affairs
function, the provisiors of the
Administrative Procedure Act, 5 U.S.C.
553, requiring notice of proposed rule
making, opportunity for public
participation and delay in effective date
are inapplicable.

On April 9, 1980, the Office published
§§ 535.206 and 535.207 imposing
additional financial and trade sanctions
on Iran. {45 FR 24432.) New § 535.429 <
published today interprets the trade
prohibition in § 535.207(a)(1) as
including the exportation of technical
data in any form. New § 535.430 further
interprets the prohibition as including
the sale, supply or other transfer of
items, commodities or products for
incorporation in foreign-manufactured
goods where the U.S. exporter has
reasonable cause to believe that the
foreign-manufactured goods are
intended for export to Iran.

New § 535.575 is a general license for
the-exportation to-Iran of newspapers,
magazines, journals, newsletters, books,
films, phonograph records, photagraphs,
microfilms, microfiche, tapes and similar
material. The general license does not

apply to materials which are principally
devoted to the dissemination of
technical data.

New § 535.577 is a general license for
the exportation to Iran of household
goods and personal effects of Iranian
individuals departing the United States.
The general license does not apply to
goods in commercial quantities.

New § 535.603 sets forth the procedure
to be followed in giving notice to the
Office pursuant to §§ 535.206(b) and
535.207(b) which require notice by the
U.S. parent firm 10 days prior to entry of
its foreign affiliate into any transaction
covered by §§ 535.206(a) and 535.207(a).

On April 21, 1980, the Office published
additional restrictions with respect to
Iran, including prohibitionson
remittances to any person in Iran, travel
restrictions, and a prohibition on
imports from Iran and of Iranian-origin
goods. (45 FR 26940.)

New § 535.426 clarifies the prohibition
on remittances. Remittances to third
countries are not prohibited unless the
remitter knows or has reasonable cause
to believe that the remitted funds are
being transferred to the country of Iran.
The new section also clarifies the
liability of remitling banks‘under
§ 535.206(a}(4). It makes clear that U.S.
banks are not responsible for policing
the multitude of items processed
electronically but must not complete
transactions where current and actual
knowledge provides information that
gives reasonable cause to believe that
the remittance is prohibited.

New § 535.427 clarifies that the
prohibition in § 535.206(a)(4) includes
payments of dividends, interest, and
other pericdic payments.

New § 535.428 explains that
acceptance of free sponsorship or
support for travel to or travel and
maintenance in Iran is a “transaction”
or “transfer” prohibited.by the travel
restrictions of § 535.209(a).

New § 535.431 clarifies.that the
prohibition on importation of Iranian-
origin merchandise does not apply to
such merchandise where the bill of
lading is dated on or before April 17,
1980, indicating that the merchandise
left on or before that date.

New § 535.528 authorizes certain
transactions by persons subject to the
jurisdiction of the United States in
connection with the filing and
prosecution of an application for, or
certain other proceedings involving, an
Iranian patent, trademark, or copyright.

New § 535.550 sets forth the licensing
policy on imports of publications and
similar items from Iran,

-New §§ 535.562{c) 535.578 are gencral
licenses authorizing the importation of
passengers’ baggage by U.S. citizens,

dual nationals, persons engaged in news
gathering operations and certain other
persons.

The general license in § 535.563 for
family remittances is being amended by
the addition of paragraph {d) placing a
monthly limit of $1,000 on such
remittances per payee or per household.

New § 535.576 contains a general
license authorizing payment by persons
subject to the jurisdication of the United
States of existing non-dollar letters of
credit in favor of Iranian entities or
persons in Iran where letters of credit
are denominated in foreign currencies.

1. Section 535.426 is added as follows:

§535.426 Remittances Involving persons
Inlran. .

(a) Remittances to countries other
than Iran are not prohibited by
§ 535.206(a)(4) unless the remitter knows
or has reasonable cause to believe that
the funds are being transferred directly
or indirectly to Iran. ~

(b) Subject to the requirement of
paragraph (c) of this section, liability of
a U.S. bank under § 535.206{a}{4} in
connection with a payment made on the
order of a party other than the bank is
limited to the following transactions:

(1) Payment from an account held by
the bank for a person located in Iran;

(2) Payment from any other account
where the bank has actual and current
knowledge of facts that give reasonable
cause to believe that the payment is
being made in violation of
§ 535.206(a)}(4).

(c) U.S. banks are required to
disseminate information about the
prohibitions contained in § 535.206{a)(4)
and the provisions of this section to all
officers and employees.

2.Seclion 535.427 is added as follows:

§535.427 Dividends, interest, and other
periodic payments to Iran. .

The prohibition of transfers to persons
in Iran contained in § 535.206(a)[4}
applies to all payments and transfers,
including payment or transfer of
dividend checks, interest payments and
other periodic payments.

3. Section 535.428 is added as follows:

§535.428 Sponsored travel and
malntenance of U.S. nationals in Iran.

The receipt or acceptance by any
person who is a U.S. citizen or U.S.
permanent resident alien of any gratuity,
grant, or support in the form of meals,
lodging, payments of travel or
maintenance expenses, or otherwise, in
connection with travel to or travel and
maintenance within Iran constitutes a
transaction or transfer within the
meaning of the prohibition set forth in
§ 535.209(a).

4. Section 535.429 is added as follows:

P
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§ 5635.429 Exportation of technical data
prohibited, - .

(a) The prohibition in § 535.207(a)(1)
includes transfers of information, in eye-
- readable or machine-readable form,
intended for use, directly or indirectly,

in the design,’ productxon, manufacture,

reconstruction, servicing, operatmn or
use of any product.

(b} The prohibition on the exportation
of technical data extends not only to
unpublished technical information that
is not available to the public, but also to
pubhshed technical data such as .
operating, repair or service manuals for
automotive or industrial equipment that
are available through commercial
sources such as book distribators.

5. Section 535.430 is added as follows:

§535.430 U.S. components of foreign- ..
made goods. -

The prohibitions in § 535.207(a)(1)
apply to the sale, supply or other
transfer after the effective date of -

§ 535.207 of items, commodities or
products for incorporation in foreign-
manufactured goods where the person -
subject to the jurisdiction of the United
States has reasonable cause to believé
that those goods are intended for export
to Iran.

6. Section 535.431 is added as follows:

§535.431 Goods In transit.

Shipments of Iranian origin
merchandise covered by a bill of lading
dated on or*before April 17, 1980 are not
within the prohibition in § 535. 204.

7. Section 535.528 is added-as follows:

§535.528 Certaln transactions with
respect to Iranlan patents, trademarks and
copyrights authorized.

(a) The following transactions by any

person subject to the jurisdiction of the

United States are authorized:

(1) The filing and prosecution of any
application for an Iranian patent,
trademark or copyright, or for the
renewal thereof;

(2) The receipt of any Iranian patent,
trademark or copyright;

(3) The filing and prosecution of
opposition or infringement proceedings
with respect to any Iranian patent,
trademark, or copyright, and the
prosecution of a defense to any such
proceedings;

(4) The payment of fees currently due
. to the government of Iran, either directly

or through an attorney or representative,

in connection with any of the

- transactions authorized by paragraphs
(a)(1), (2), and (3) of this section or for
the maintenance of any Iranian patent, .
trademark or copyright; and

(5) The payment of reasonable and

customary fees currently due to
attorneys or representatives in Iran

incurred in connection with any of the-
transactions authorized by paragraphs
(a)(1). (2), (3) or (4) of this section..

(b) Payments effected pursuanf to the
terrrs of paragraph (a)(4) and (5) of this
section may not be made from any
blocked account.

(c) As used in this section the term
“Iranian patent, trademark, or
copyright” shall mean any patent, petty
patent, design patent, trademark or

- copyright issued by Iran.

8. Section 535.550 is added as follows:

§535.550 Publications, films, etc. from

Iran.

{a) Specific licenses are issued as
appropriate for importations of
publications, films, posters, phonograph
records, photographs, microfilms,
‘microfiche and tapes originating in Iran.
All payments due the suppliers will be
required to be made into accounts in
domestic banks subject to the provisions

- of § 535.201 or §535.206(a)(4). Such an

account shall be established in the name
'of the seller and the licensee shall report
such information concerning the ~
importation and the account established
in the name of the seller as the Office of
Foreign Assets Control may require as a
condition of the license.

{(b) Such importations of publications,
films, etc. are also licensed as
appropriate when the Office of Foreign
Assets Control is satisfied that they are
bona fide gifts to the importer and that
there is not and has not been any direct
or indirect financial or commercial
benefit to an Iranian entity or any
person in Iran from the importations.

9, Section 535.562 is amended by the
addition of new paragraph {c) as
follows:

§535.562 News material.

* * fo. * * N

(c) Accompanied baggage of
Jjournalists and news correspondents.
All transactions incident to the

- importation-into the United States of

accompanied.baggage of a journalist or
other person referred to in paragraph (b)
of this section are-authorized, provided
that such baggage does not contain
goods in commercial quantities.

10. Section 535.563 is amended by the
addition of new paragraphs (d) and {e}
as follows:

§ 535563 Family remlttances to Iran.

* * * *

{d) Remittances authonzed by this
section are limited to $1000 per month to
any one payee or to any one household.

(e) Any remittance exceeding the
amount specified in paragraph (d) of this
section would require’a specific license.

- 11. Section 535.575 is added as
follows:

§ 535.575 Exports of newspapers,
magazines, films, etc. to Iran.

All transactions not inconsistent with
§ 535.419 and ordinarily incident to the
export to Iran of newspapers,
magazines, journals, newsletters, books,
films, phonograph records, photographs,
microfilms, microfiche, tapes or similar
materials are authorized, except such
iaterials which are principally devoted
to the dissemination of technical data,

12, Section 535.576 is added as
follows:

§ 535.576 Payment of non-dollar letters of
credit to Iran.

Notwithstanding the prohibitions of
§§ 535.201 and 535,206(a)(4), payment of
existing non-dollar letters of credit in

-favor of Iranian entities or any person in
* Iran by any forelgn branch or subsidiary
. of a U,S. firm is authorized, provided

that the credit was opened prior to the
respective effective date.

13. Section 535.577 is added as
follows: N

' §535.577 Household goods and personal

effects.

All transactions incident to the
exportation to Iran of household goods
and personal effects of an Iranian
individual departing the United States
are authorized, provided that no goods
in commercial quantities may be
exported under this general license.

14. Section 535.578 is added as
follows:

§535.578 Passengers’ baggage and
personal effects.

(a) All transactions incident to the
importation into the United States of'
baggage, houseltold goods and personal
effects of the following persons are
authorized, provided that such
importation does not include goods in
commercial quantities:

(1) United States citizens and U.S.
resident aliens who departed Iran on or
before April 24, 1980;

(2) Third country nationals; and

(3) Dual nationals of the United States
and Iran,

(b) All transactions incident to the
importation into the United States of
baggage, household goods and personal
effects of an Iranian national who enters
the United States on a visa issued by the
Department of State are authorized,
provided that such importation does not
include goods in commercial quantities.

(c) All transactions incident to the
importation-into the United States of
baggage and personal effects of a crew
member of vessels or aircraft in the
United States on temporary sojourn are
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authorized, provided that such
importation does not include goods in
commercial quantities and any such
articles are intended for export from the
United States with the crew member
upon his departure.

15. Section 535.608 is added as
follows:

§535.603 Report of Proposed Subsidiary
Transaction With Iran.

(a) A U.S. company required by
§ 535.206(b) or § 535.207(b) to submit a
report to the Office of Foreign Assets
Control regarding a proposed
transaction with Iran by a subsidiary
shall submit a letter containing the
following information.

(1) Name of the foreign subsidiary
involved.

(2) Location.

(3) Description of the merchandise.

(4) Value.

(5) Ultimate Iranian consignee.

(6) Identity of any intermediary
firm(s).

(7) End-use.

(8) Payment terms.

{b) The report shall be addressed as
follows: Ms. Susan Swinehart, Chief of
Licensing, Office of Foreign Assets
Control, Treasury Department,
Washington, D.C. 20220. Att: Section
" 535.603 Report—EXPEDITE.

{c) The report must be submitted in
sufficient time to reach the Office of
Foreign Assets Control 10 days before
any subsidiary enters into any
transaction covered by § 535.206 or
§ 535.207.

{Sec. 201-207, 91 Stat. 1626, 50 U.S.C. 1701~

1706; E.O. 12170, 44 FR 65729, E.O. No. 12205,
45 FR 24099; E.O. No 12211, 45 FR 26685)

Dated: April 30, 1980.
Stanley L. Sommerfield,
Director.

Approved.
Richard J. Davis,
Assistant Secretary.
{FR Doc. 80-15711 Filed 4-30-80; 4:00 am]
BILLING CODE 4810-25-M

————— —

DEPARTMENT OF AGRICULTURE
Forest Service
36 CFR Part 216

Procedures for Involving the Public in
the Formulation of Standards, Criteria,
and Guidelines That Apply to Forest
Service Pregrams

AGENCY: Forest Service, USDA.
ACTION: Final Rule.

SUMMARY: The Department of
Agriculture is issuing final regulations

required by section 14 of the Forest and
Rangeland Renewable Resources
Planning Act of 1974 (hereafter RPA),
added by section 11 of the National
Forest Management Act of 1976
(hereafter NFMA). This legislation
provides for the establishment of
procedures "to give the Federal, State
and local governments, and the public
adequate notice and opportunity to
comment upon the formulation of
standards, criteria, and guidelines
applicable to Forest Service programs.”
These regulations apply to the
formulation of standards, criteria, and
guidelines for programs of Research,
State and Private Forestry, and the
National Forest System.

The regulations do not apply to public
participation for land management
planning under section 6 of RPA, as
amended by NFMA, which contains a
requirement for a separate public
involvement process. This process is
covered in 38 CFR Part 219, as described
in a final rule published in the Federal
Register of September 17, 1979. (44 FR
53928)

DATE: Effective June 2, 1980.

ADDRESS: A copy of this final rule may
be obtained from: Chief, Forest Service,
USDA, P.O. Box 2417, Washington, D.C.
20013.

FOR FURTHER INFORMATION CONTACT:
Robert M. Lake, Office of Information,
Forest Service, USDA, P.Q, Box 2417,
Washington, D.C. 20013, 202/447-3760.
SUPPLEMENTARY INFORMATION: On
November 21, 1977, and again on April
17, 1979, the Secretary of Agriculture
published in the Federal Register
proposed rules to amend 36 CFR
Chapter Il by adding Part 216 (42 FR
59762 and 44 FR 22759). Part 216
implements the provision of section 14
of RPA, as amended, for public
participation in formulating standards,
criteria, and guidelines for Forest
Service programs.

More than 150 comments were
received on the proposal published in
November 1977, They came from local
and State governments, Federal
agencies, business and industry
representatives, private organizations
and citizens, the Committee of Scientists
established under NFMA, and from
people within the Forest Service. These
comments were analyzed and
considered in the preparation of the
second proposal which was published in
April 1979, along with another invitation
to comment. Comments were invited the
second time because of the considerable
change from the first proposal. In
addition to publication in the Federal
Register, the revised proposal was also
mailed directly to more than 500

individuals and organizations, including
those who commented on the first
proposal.

Forty seven comments were received
on the second proposal, representing
business interests, associations and
organizations; State government
agencies; the Committee of Scientists;
the Council on Environmental Quality;
and individual Forest Service
employees. The comments provided
insight useful in preparing the final
regulations, and indicated a need for
slight changes. There was indication
that some reviewers did not understand
or that it was not made clear that this
particular law requires public
participation on program standards,
criteria, and guidelines, not on programs
per se.

Segtion-by-Section Comments

Section 216.1—Definitions. A few
comments indicated a desire on the part
of some reviewers for general
improvement of definitions. While we
feel there is always room for
improvement, neither we nor those
commenting could find specific ways to
improve on the existing definitions,
which were based on common
dictionary definitions.

Section 216.2—Applicability.
Reviewers commented that there was

«

confusion about when these regulations -

apply, particularly in relation to
programs themselves, to land

. management planning.and to the
National Environmental Policy Act
(NEPA). The language was changed to
clearly indicate that these regulations
apply to standards, criteria, and
guidelines for conducting programs, not
to programs as whole entities. It was
also made clear that “programs” of the
agency are usually National and seldom
less than Regional in scope, and only
occasionally are they limited to a
National Forest or comparable level

.within the agency’s organization. We
also rewrote, as necessary to clarify,
those portions of this section which
point out that the three major functions -
of the Forest Service, not just the
National Forest System, are included in
these regulations. The other two major
functions of the Forest Service are
Research, and State and Private
Forestry. .

Two paragraphs were added to the
section. Paragraph (c) was added to
acknowledge that public participation is
likely, in fact, almost certain, to have
been used in program development if it
involved a significant action.
Consequently, when standards, criteria,
or guidelines for achieving the program
are developed, the previous public
participation results may be applied if
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prescribe the means by which the
responsible official:will be held
accountable. The agency will provide

_ further guidance im more detail through
"its diredtive system, the Forest Service
Manual and handbooks. By virtue of
these regulations, that further guidance,.
if significant or of interest to the public,
will be subjected to participation by the;
publicin its development.-

Additions to the list of impact items to
be considered when determining
significance were suggested. Since the

. additions suggested were already .
encompassed by categorical items on
the list, no additions were made.
Conversely, reference to the National
Register of Historic Places was deleted
because listing thereon is considered by
§ 216.3(c)(2)(viii) without specific
reference.- .

It was recommended that the
regulations be made more specific as to:
whois responsible and has various’
authorities. No revision wagmade for
these purposes because the authorities
and responsibilities incumbent on
people in the Forest Service
organization at all levels are clearly
spelled out. These are found in
organizational directives, job
descriptions, and in a.variety of other
appror iate documents.

One reviewer commented that
presumed public interest should be
recognized and considered: This was
acknawledged: by inserting the words
“known or anticipated public interest.”

Section 216.4—Documentation. Some
reviewers recommended that the public
also be involved in developing and
determining the significance of
standards, criteria, and guidelines, and
that those of little significance-be
publicly announced.

As pointed out in the discussion
preliminary to the proposed regulations,
the Forest Service uses numerous.
standards, criteria, and guidelines. It is
not practical to announce all of them, to
involve the public in development or
revision of'all of them, or to have the
publicinvolved in determining which
ones will be developed with the help.of
public participation. All standards,
criteria, and guidelines used.in the
Forest Service are maintained in the
Forest Service Manual and handbooks.
All are also available for publicreview
at any timeand are subject to question
by the public, regardless of public
notificationr and: specific invitation to
comment, through formal: pubhc
participation actions. ‘

.One reviewing organization suggested
that the:Forest-Service identify preferred
alternative standards, criferia, or
guidelines. This is required by the eighth

- action in the process: (See § 216.3(a)(8))

they are pertinent. The intent is to.
improve efficiency by reducing
redundant public involvement.

Paragraph (d) states that these
regulations do.not apply to land
management planning nor are: they
intended to provide an alternative to
NEPA.

Section 216.3—Process. Most
reviewers understood the process and
the reasons for following closely: the
process.and format ¢stablished as “the
Forest Service NEPA process.”

Several comments from reviewers
assumed that because the process was
“sitilar to” the Forest Service NEPA
process it was the: same and: the result,
too, would be the same: A process
similar to the NEPA process was chosen
to take advantage of a known workable:
way of achieving a similar end. The
determination of significance'is the end
desired in these regulations prior to
beginning public participation activities.
Because of the wide-variety of
standards, criteria, and guidelines
necessary in the Forest Service, some’
are significant orat least of interest to
the public and some-are not.

We believe the NFMA intended to
ensure that a requirement is set for
public notification of, and anr
opportunity for public comment on, the
formulation of program standards,
criteria, and guidelines: (1].That are
significant and in which there is public
interest or anticipated interest; and (2}
where that involvement may contribute
to the development of a standard,
criterion, or guideline. :

A slight alteration in the introductory
paragraph changed “similar to” to
“based on” in an effort to:avoid the
erroneous inference by readers. and
those responsible for followmg these
regulations. that theprocess is.“the. -
same” as NEPA.

There were a few comments from -
reviewers indicating a desire to;see:
more prescriptive direction requiring -
specific action for given situations. In
these final regulations, as i the earlier -
two proposals, retention: of the
opportunity .0 exercise judgmentis:
deliberate and: believed necessary to
carry out the intent of the law without .
burdening the public or-the agency with:
unnecessary public participation -
activities. Historically the Forest Service
- has been progressive in its approach fo
serving and involving the public in its
decisionmaking: This:law and these
regulations are as much. to confirm past.
performance as they are to require and...
direct it to proceed. The regulations
indicate what must be done:-by-the
responsible Forest Service official to-
decide whether or not public
participation will be.sought. They also

which must be included in the
environmental assessment (See
§ 216.4(f)).

Section 216.5~Natification and

Invitations to Comment. Comments on

this section of the regulations expressed
several concerns about'specific waysin
which the public will be notified-and
about the notification of a broad range
of special interest groups. Most of these
concerns are met, by the regulations ag
written, by the reference to Forest -
Service Manual 1626, and by the .
requirement of the responsible Forest
Service official, to use whatever
appropriate means are available to
notify the public.

We believe it would be futile to try to
list every group, organization, or other

- entity or individual that may
‘appropriately be notified. We alsa

believe that it would be equally futile-to
try to specify every possible means and
method of notifying the public. These
methods cover the entire range of
communications techniques, from.
person-to-person oral exchanges to
national electronic media network

. announcements, as well as every,

conceivable combination of techniques.
The circumstances and needs should
determine the methods to be used and
be dictated by the requirement to
achieve notification, rather than the
methods being directed by the
regulation and possibly being
inadequate or extreme.

A State Forester commented that the
regulations should specifically require
that all State Foresters be advised of all
significant standards, criteria, and

_ guidelines. A change to reflect this was

not made because State Foresters
collectively are “a public” which would
as a matter of course be notified and
invited to comment under the
regulations as written. This is
particularly true when program
standards, criteria, or guidelines pertain
to cooperative work of Forest Service
State and Private Forestry in which the
State Foresters would have “known or
anticipated * * * interest”. (See

§ 216.3(d))

The question was asked as to what
constitutes public notification. Again,
referring to the need for judgment and
flexibility, the regulations were written
specifying publication in the Federal
Register as a minimum and further
notification and participation activity as
deemed appropriate by the responsible
official. The responsible official has the
flexibility to employ whatever means
are necessary and desirable to meet the
requirement to notify the public, and is
held accountable for taking appropriate
action.
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Section 216.6—Availability of
standards, criteria, and guidelines.
Comments generally expressed concern
about availability of standards, criteria
and guidelines for review in the draft or
developmental stage and following
adoption. Comments also indicated a
lack of understanding that availability
means Service-wide, that is keeping
standards, criteria, and guidelines
available for use and ready reference in
the Forest Service Manual and
handbooks. These directives are
available at all levels of the Forest
Service, including National, Regional,
Experiment Station, and Area offices; at
National Forest offices; and at District
Ranger, Research Project Unit, and State
and Private Forestry local offices.

As regards the availability for review
of draft standards, criteria, and
guidelines, only minor changes in the
wording of this section were made.
Broad availability is ensured primarily
by the need to make them available to
accomplish the public participation
required elsewhere in this section.
Section 216.6 is further assurance of a
few specific minimum locations.

There were a few comments
suggesting that availability be required
at additional specific locations, such as
local libraries, courthouses, a variety of
State offices, and others. These
requirements were not added in the
belief that ample availability to the
public is ensured by the regulations as
written. To include a lengthy list of
additional required locations would be
impractical and would not ensure
certainty of accomplishing desired
notification of the public.

This proposal has been reviewed
under the USDA criteria established to
implement Executive Order 12044,
“Improving Government Regulations”
and has been classified “significant”. An
Environmental Assessment has been
prepared and is available from the
Office of Information, USDA Forest
Service, P.O. Box 2417, Washington, D.C.
20013.

Dated: April 28, 1980.
M. Rupert Cutler,
Assistant Secretary for National Resources &
Environment.

In light of the foregoing, 36 CFR
Chapter II is amended to add a new Part
216 to.read as follows:

PART 216—PROCEDURES FOR
INVOLVING THE PUBLIC IN THE
FORMULATION OF STANDARDS,
CRITERIA, AND GUIDELINES THAT
APPLY TO FOREST SERVICE
PROGRAMS

Sec.
. 2161 Definitions.

v

Sec.

216.2 Applicability.

216.3 Process.

2164 Documentation.

216.5 Notification and invitation to
comment.

216.8 Availabilily of standards, criteria, and
guidelines.

Authority: Sec. 14, Forest and Rangeland
Renewable Resources Planning Act of 1974
(88 Stat. 476), as amended, 90 Stat. 2949, 2958
(16 U.S.C. 1612).

§216.1 Deflnitions.

As used in this part:

(a) “Program" means land and
resource aclivities, or combinations of
them, conducted by the Forest Service to
meet its statutory responsibilities,
implemented through National Forest
regulations in this title, the Forest
Service Manual and handbooks, and
other directives as provided in section
200 of this title. Support activities, such
as personnel matters and procurement
and service contracting, are generally
not included under this definition of
program.

{b) “Standards, criteria, and
guidelines" mean quantitative and
qualitative measures and policy
directions-which establish sideboards
for, or the general framework of, the
conduct of Forest Service programs,
expressed in regulations, and the Forest
Service Manual and handbooks.

§216.2 Applicability.

(a) The requirements described in
§ 216.3 apply to the formulation of
standards, criteria, and guidelines
needed for Forest Service programs
primarily at national and regional levels.
It applies to program standards, criteria,
and guidelines in the Forest Service
National Forest System, in Research,
and in State and Private Forestry.

(b) Standards, criteria, and guidelines
are occasionally formulated for
programs originating at National Forest
or comparable levels. When they are,
the process described in § 216.3 and
appropriate public involvement will
apply.

{c) Many programs for which
standards, criteria, or guidelines are
needed will have been developed using
public participation. The relevant results
of this public participation will be
applied to the subsequent formulation of
standards, criteria, and guidelines to
avoid duplicating public participation
efforts.

{d) The process described in this part
does not apply to land management
planning aclivities which are covered by
rules set forth in Part 219. Also, this part
does not supersede or replace the
requirements of the National
Environmental Policy Act (NEPA), as

described in Forest Service Manual
* chapter 1950.

§216.3 Process.

(a) The formulation of standards,
criteria, and guidelines applicable to
Forest Service programs, and the
determination of their significance, shall
be accomplished through the following
process, which is based on the Forest
Service NEPA Process, as described in
the Forest Service Manual chapter 1950:

(1) Identification of issues, concerns,
opportunities, and needs for the
standards, criteria, or guidelines being
developed;

(2) Development of evaluation criteria;

(3) Gathering of related information;

(4) Assessment of the situation;

(5) Formulation of alternative
standards, criteria, or guidelines;

{6) Estimate of implementation effects;

{7) Evaluation of alternatives; and

(8) Identification of the Forest Service
preferred alternative standards, criteria,
or guidelines.

(%) When determining significance
according to the process described in
paragraph (a) of this section the context
and intensity of anticipated effects, as
provided in paragraphs (b) (1) and (2] of
this section, shall be considered.

(1) Context means that the
significance must be analyzed in several
perspectives, such as: (i} Society as a
whole;

(ii) The affected region;

(iii) The affected interests; and

(iv) The locality.

Significance varies with the scope of the
proposal. Significance in most cases
depends upon the effects in the locality
rather than in the society as a whole.
Both short term and long term effects
are relevant.

{2) Intensity refers to the severity of
impacts of the proposal and may include
among others:

(i) Impacts that may be either
beneficial or adverse;

(ii) Effects on public health or safety;

(iii) Unique characteristics within or
adjacent to the area to which the
proposal applies, such as historic or
cultural features, special natural areas,
or ecologically critical areas;

(iv) The degree to which the physical,
biological, social, or economic effects
are likely to be highly controversial;

(v) The degree to which the possible
effects involve unique risk;

{vi) the degree to which the proposal
may establish a precedent for future
actions, or may represent a decision in
principle about a future consideration;

(vii) The degree to which the proposal
adds to other actions which are
individually insignificant, but which .
cumulatively have significant impacts;

=
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(significance exists.if it.is reasonable to
anticipate a cumulatively significant
impact. Significance cannot be avoided
by calling an action temporary or by’
breaking it down into.small
components.)

(viii) The degree to which:the:proposal.
may affect scientific, cultural, or -
historical resources; and o

(ix) The degree to which the:proposal
may effect an endangered: or threatened .
species or its habitat.. .

(c) Known op anticipated public:
interest in the proposed standards,
criteria, or guidelines.shall alsa be
considered in determining their
significance to decide whether to notify
and involve other agencies.of the
Federal Goyernment, State and local
governments, and the public:

(d) When the responsible Forest
Service official determines that the.
standards, criteria, or-guidelines are
significant, appropriate components of”
Federal Government, State and local
governments, and the publicshall be
notified. Public participation methods
shall be selected and used fo promote

.understanding to the'involved issues
and concerns and the need for, and:
importance of, the standards, criteria,
and guidelines being developed. The
scope and. intensity of public -
participation activities depends on the
significance of the standards, criteria, or
guidelines being developed. | ‘

§216.4 Documentation.

The determination of significance by
the responsible Forest Service official, -
pursuant to the process in § 216.3,.shall
be documented, when appropriate, in an:
environmental assessment orin a report
" similar in format and content to an
environmental assessment, as described
in Forest Service Manual chapter 1950.,

- 'The report shall be prepared and filed at
- the same location as the Forest Service
official responsible for developing the
standards, criteria, and guidelines and
authorized to determine significance. -
The report must include:

(a) Need for, and issues surrounding,
the proposed standards, criteria, or
guidelines; )

{b) Evaluation criteria; ]

{c) Alternative standards, criteria, or
guidelines considered;

(d) Effects of implementation;

(e) Evaluation of alternatives; and.

(f) Identification of the Forest Service
preferred alternative. -

§216.5 Notification and.invitations fo
comment.

(a) If significance is. determined, the -

report required in section 216.4 may be
published, or as a minimum, a summary
of the report and the proposed
standards, criteria, or-guidelines shall be
published in the Federal Register as a
public.notice, together with an invitation
to appropriate components of the
Federal Government, State and local
govenments, and the public tocomment
in writing on the praposed standards,
criteria, or guidelines. When additional
notification and public participation
activities are needed, meetings,
conferences, seminars, workshops, tours
and other methods, may be used as
deemed appropriate by the responsible
official. ’

(b) Comments shall be accepted for at
least 60 days following publication of
the report and the standards, criteria, or
guidelines. : 1

{c] When proposed standards, criteria,
or guidelines apply, only ta local areas,
newspapers of general Iocal circulation
shall carry notices. that the report and
the standards, criteria, or guidelines
have been published in the Federal
Register-and that comments are invited.

(d) Comments.received will be
analyzed and considered in the

- preparation of the final standards,

criteria, or guidelines to be adopted.

(e) The standards, criteria, or
guidelines. that are adopted shall be
published in the Federal Register.

(f) When it is found for good cause ~
that dn emergency exists, and
compliance should not be delayed,
standards, criteria, and guidelines may
be implemented without public-notice
and participation. Where such a finding
is made, the finding and a statement
explaining the nature of the emergency
will be published with the standards,
criteria, and guidelines. As soon as
practicable thereafter, the provisions of
this part will be implemented; and the
standards, criteria, and guidelines will
be revised if necessary in light of the

-public comments received.

{g) These regulations are not designed
to prohibit or prevent public.review of or
comment on any standards; criteria, or
guidelines at any time..

§216.6 Availabllity of standards, criteria,
and guidelines,. ,

As'a minimum, review copies of
published draft standards, criteria, and
guidelines shall be maintained in -
Regional Offices and Forest Supervisors
Offices.when Regional programs are
involved; and, in Regional Offices and
national headquarters. when national

" issues are involved. When standards,

criteria, and guidelines involve Forest
Service Research.and Forest Service
State and Private Forestry programs,
drafts shall bemaintained at
comparable administrative offices. Tha
Forest Service directives system will
contain all program standards, criteria,
and guidelines:

[FR Doc. 80-13505 Filed 5-1-80; 8:45 am}.

BILLING CODE 3410-11-M

VETERANS ADMINISTRATION
38 CER Part 36

Decrease in Maximum Interest Rate~—
Home and Condominium Loans

AGENCY: Veterans Administration.
ACTION: Final Regulations.

SummMARY:The VA (Veterans -
Administration) is decreasing the
maximum interest rate orx guaranteed,
insured, and directloans for homes and
condominiums; The maximum interest
rate is decreased because the:mortgaga
money market has eased in recent
weeks. The decrease in the- interest rate
will allow eligible veterans to obtain a
loan at & lower monthly cost.

EFFECTIVE DATE: April 28, 1980,

FOR FURTHER INFORMATION CONTACT:
Mr. George D. Moerman, Loan Guaranty
Service (264), Department of Veterans.
Benefits, Veterans Administration, 810
Vermont Ave., NW, Washington, D.C.
20420 (202]-389-3042).

SUPPLEMENTARY INFORMATION: The
Administrator is required to establish a
maximum interest rate for home and
condominium loans guaranteed,.insured
or made by the Veterans Administration
as he finds the loan market demands.
Recent market indicators—including the
rate of discount charged by lenders on
VA and.Federal Housing Administration
loans, the general availability of
mortgage funds, and the results of the
bi-weekly Federal National Mortgage
Association auctions—have shown that
the mortgage market has eased. The
Administrator, after consultation with

" the Secretary of Housing and Urban

Development as required by law, has
determined that a decrease in the VA
home and condominium interest rate ig
warranted at this time.

The decrease in the VA maximum
home and condominium interest rate
should not have an adverse impact on
the availability of funds necessary to
make VA loans. The decrease in the VA
interest rate, however, should allow
more veterans to purchase a home
because of the lower monthly payment
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for principal and interest required atthe ENVIRONMENTAL PROTECTION Staie EPA Documeat No-
lower interest rate. AGENCY South Cotst EPA-809/8-78-006-35

The decrease in the maximum interest Southeast Desarl_____ EPA-500/8-73-006-06
rate for home and condominium loans is 40 CFR Part 52 W —— EPAo0als 1e-d0e a7
accomplished by amending [FRL 1482-6) Tehar County ... EPA-§08/59-79-006-39
§§ 36.4311(a), and 36.4503(a) of title 38, T A O Ty
Code of Federal Regulations. State Implementation Plan Avallabliity: Tuoksrr@ COUNty..... EPA-508/9-75-006-42

* Compliance with the procedure for
publication of proposed regulations
prior to final adoption is waived
because compliance would deny veteran
home-buyers the advantage of a lower
interest rate pending the ultimate
effective date which would necessarily
be more than 30 days after publication
in proposed form.

Approved: April 25, 1980.
Max Cleland,
Administrator.

1.In § 36.4311, paragraph (a} is
revised to read as follows:

§ 36.4311 Interestrates.

{a) Excepting loans guaranteed or
insured pursuant to guaranty or
. insurance commitments issued by the
Veterans Administration which specify
an interest rate in excess of 13 per
centum per annum, effective April 28,
1980, the interest rate on any home or
condominium loan guaranteed or
insured wholly or in“part on or after
such date may not exceed 13 per centum
per annum on the unpaid principal
balance. (38 U.S.C. 1803(c)(1))

* * ' * *

2. In § 86.4503, paragraph (a) is
revised to read as follows:
§ 36.4503 Amount and amortization.

(a) The original prinicipal amount of
any loan made on or after October 1,
1978, shall not exceed an amount which
bears the same ratio to $33,000 as the
amount of the guaranty to which the
veteran is entitled under 38 U.S.C. 1810
at the time the loan is made bears to
$25,000. This limitation shall not
preclude the making of advances,
otherwise proper, subsequent to the
making of the loan pursuant to the
provisions of § 36.4511, Except as to
home improvement loans, loans made
by the Veterans Administration’shall -
bear interest at the rate of 13 percent per
anniim. Loans solely for the purpose of
energy conservation improvements or
other alterations, improvements, or
repairs shall bear interest at the rate of
15 percent per apnum. (38 U.S.C.
1811(d)(1) and (2)(A))

* * * * +*

(38 U.S.C. 1803(c}(1))

{FR Doc. 80-133520 Filed 5-1-80; 8:45 am]
BILLING CODE 8320-01-M

American Samoa, Arizona, Californla,
Guam; Hawall, and Nevada

AGENCY: Environmental Protection
Agency.

ACTION: Notice of Availability of State
Implementation Plan Documents.

SUMMARY: In compliance with Section
110(h) of the Clean Air Act, this notice
announces the availability of the
comprehensive documents setting forth
all requirements of each State's
applicable implementation plan in
Region IX,

EFFECTIVE DATE: May 2, 1980.

ADDRESSES: The comprehensive State
Implementation Plan (SIP) documents
are available from the Public
Information Reference Unit, Room 2404
(EPA Library), 401 “M" Street, SW.,
‘Washington, DC 20460. All requests
should refer to the comprehensive
document by the EPA document number
listed below.

These SIP documents are also
available for public inspection during
normal business hours at the Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region IX, 215 Fremont Street, San
Francisco, CA 94105.

" State EPA Document No.
Amarican Samoa EPA-§08/9-78-004
Arizona EPA-900/8-75-005
Califomie:

Amador COUNMY . EPA-900/9-79-005-1

esemomsissassssees EPA=$00/$-78-006~-2
EPA-908/9-78-006-3
Calaveras County e, EPA-S00/9-78-006—4

Homboldt County e, EPA-900/8-78-006-11
impocial COutY ceeessns EPA-S00/8-78-005-12

Kem County. EPA-900/9-79-008-13
Kings Gounty EPA-900/8-78-006-14
Lake County. EPA-809/8-75-006~15
Lassan County. EPA-900/8-79-008-16
Maders County. EPA-500/8-79-008-17

Muboucomly._.._. EPA-900/9-78-008-18
Mandocing County ... EPA-900/8-79-005-18
EPA-800/8-79-006-20

Sak?you County... ... EPA-900/8-79-008-34

FOR FURTHER INFORMATION CONTACT:
Douglas Grano, Chief, Regulatory
Section, Air Technical Branch, Air and
Hazardous Materials Division,
Environmental Protection Agency,
Region IX (415) 556-2938.
SUPPLEMENTARY INFORMATION: The
purpose of this notice is to announce the
availability of applicable SIP docaments
for American Samoa, Arizona,
California, Guam, Hawaii, and Nevada.
EPA published a Notice of Availability
for these SIP documents on January 24,
1979 (44 FR 4948). Please refer to that
notice for further explanation. This
notice supersedes the Januvary 24, 1979
notice since the SIP documents for the
States in Region IX have been revised
and updated.

The SIP documents listed above
consist of the Federally approved State
and/or local air quality regulations and
the Federally promulgated regulations
for the State and/or local district. As
mandated by Congress, these documents
will be updated at least annually and
will be available for public inspection.

Dated: April 16, 1980.

Shelia M. Prindiville

Acling Regional Administrator.
{FR Doc. 20-13522 Filed 5-1-80 &45 am}
BILLING CODE 6550-01-M

40 CFR Part 52
[FRL 1477-2]

Revision to the Virgin Islands
Implementation Plan

" AGENCY: Environmental Protection

Agency.
ACTION: Final rule.

SUMMARY: This notice announces
Environmental Protection Agency (EPA}
approval of a revision to the Virgin
Islands Implementation Plan. EPA
approval has the effect of allowing
Martin Marietta Alumina and Hess Qil
Virgin Islands Corporation, located on
the Island of St. Croix, to use for a one~
year period fuel oil with a maximum
sulfur content of 1.5 percent, by weight.
The currently applicable sulfur content
regulatory limitation is 0.50 percent, by
weight. Receipt of the subject plan
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revision request from the Virgin Islands ’
* was announced in the March 11, 1980

issue of the Federal Register at 45 FR
15591, where it is fully described.
EFFECTIVE DATE: This action becomes
effective May 2, 1980. :

FOR FURTHER INFORMATION CONTACT:
William S. Baker, Chief, Air Programs
Branch, U.S. Environmental Protection
Agency, Region II Office, 26 Federal .

Plaza, New York, New York 10007 [212] '

264-2517.
SUPPLEMENTARY INFORMATION: On
February 9, 1980 the Commissioner of
the Department of Conservation and
Cultural Affairs of the Government of
the Virgin Islands of the United States
submitted to the Environmental
Protection Agency (EPA) & proposed
revision to its implementation plan for
attaining and maintaining national
ambient air quality standards. The
proposed revision deals with an
“administrative order” which allows
Martin Marietta Alumina and Hess Oil
Virgin Islands Corporation to use fuel oil
with a sulfur content of 1.5 percent, by
weight, Martin Marietta Alumina
(MMA) and Hess Oil Virgin Islands -
Corporation (HOVIC), both located.in
the Southern Industrial Complex on the
Island of St. Croix, currently are
required to burn fuel oil with a
maximum sulfur content of 0.50 percent,
by weight, The administrative order
issued by the Virgin Islands (authorized
under Title 12 V.I.C. § 211 and Title 12
V.IR. &R, §§ 204—26[d]] allows the use
of 1.5 percent maximum sulfur content
fuel oil for a maximum period of one
year from the date of EPA's final .
approval.

A notice of proposed rulemakmg with
regard to this proposed revision to the
Virgin Islands Implementation Plan was
published in the Federal Register by
EPA on March 11, 1980 (45 FR 15591).
The reader is referred to this Federal
Register proposal for a detailed
description of the proposed revision.
This earlier notice also advised the
public that comments would be
accepted as to whether the proposed
revision to the Virgin Islands -
Implementation Plan should be

approved or disapproved. -
*  The only comment received was from
the Virgin Islands Refinery Corporation
(VIRCO). VIRCO expressed a concern -
that, as pointed out in EPA's notice of
proposed rulemaking, the proposed
revision to the Virgin Islands -
Implementation Plan would use up a
large portion of the available 24-hour
Prevention of Significant Deterioration
(PSD) increment for sulfur dioxide in its

impact area. This would have the effect -

of restricting future industrial and

economic growth in this area. Any such
restriction is of particular concern to
VIRCO since the company intends to
apply for a PSD permit to construct and
operate, on the Island.of St. Croix, a

- 200,000 barrel per day oil refinery and

related facilities in the same general
area where the MMA and HOVIC
facilities are currently located.
Specifically, VIRCO requested that, if
EPA dpproves the proposed revision,
approval should be granted on the
absolute condition that it éxtends only
for a maximum period of one year, and
that it would not be subject to renewal
or extension unless‘a provision is made
to accommodate industrial and
economic growth, -

Under the prowsmns of the Vlrgm )
Islands’ plan revision request, EPA,
approval of the use of higher sulfur
content fuel oil by MMA and HOVIC
will expire one year from today's date.
Any extension of EPA approval of this
action will have to be initiated by a new
plan revision request from the
Governmient of the Virgin Islands. EPA
would be required to evaluate this new
request on the basis of the amount of the
PSD increment which remains available
at the time of the request, considering
the emissions growth which had
occurred on a first-come, first served”
basis in the intervening period.

Presumably, VIRCO could fulfill all PSD .

requirements and receive a PSD permit
during this intervening period of time. In
this event, the amount of PSD increment
used by VIRCO would not be available
to accommodate a permanent relaxation
of the fuel sulfur content limitations in
the Virgin Islands Implementation Plan.
Based upon EPA’s analysis of the
technical analysis submitted by the
Virgin Islands, which indicates that no
violation of the national ambient air

- quality standards or applicable PSD

increments will occur, EPA approves
this proposed revision to the Virgin
Islands Implementation Plan. EPA finds
this revision to the Virgin Islands
Implementation Plan consistent with the
requirements of Section 110(a) of the
Clean Air Act and EPA regulations .
found at 40 CFR Part 51. Furthermore,
this action is being made effective .

- immediately because it imposes no

hardship on the affected source, and no
purpose would be served by delaying its
effective date.

. Under Executive Order 12044, EPA is

required to judge whether a regulation is
“significant” and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations “specialized.” I.
have reviewed this regulation and -

determmed that it is a specialized

regulation not subject to the procedural

requirements of Executive Order 12044,
Dated: April 25,1980, _

{Secs. 110, 301, Clean Air Act, as amended (42

U.S.C. 7410, 7601)).

Douglas M. Costle,

Administrator, Environmental Protection

Agency:

~ Part 52 of Chapter I, Title 40, Code of

Federal Regulations is amended as

follows:

Subpart ccc—Virgln Islands

. 1.In § 52,2770, paragraph (c) is
amended by adding new subparagraph
(10) as follows:

§52.2770 Identification of plan.

* * * ® *

{c) The plan revisions listed below
were submitted on the dates specified.

* * * * *

(10) Revision submitted on February 9,
1980 by the Commissioner of the

- Department of Conservation and

Cultural Affairs of the Government of
the Virgin Islands of the United States
which grants an “administrative order"
undersTitle 12 V.I.C. § 211 and Title 12
V.IR. &R. §§ 204-26(q). This
“administrative order” relaxes, until one
year from the date of EPA approval, the
sulfur-in-fuel-oil limitation to 1.5
percent, by weight, applicable to Martin
Marietta Alumina and the Hess Oil
Virgin Islands Corporation, both located
in the Southern Industrial Comp]ex on
the Island of St. Croix.
[FR Doc. 80-13528 Filed 5-1-80; 8:45 am}
BILLING CODE 6560-01-M

GENERAL SERVICES
ADMINISTRAT!ON

Transportation and Publlc Utilmes

-~ Service

41 CFR Ch. 101
[FPMR Temp. Reg. A-11, Supp. 9]

- Changes to Federal Travel Regulations

Correction

In FR Doc. 80—12512, appearing at,
page 27436 in the issue of Wednesday,
April 23, 1980, the following changes
should be made:

1. On page 27436, second column, the
next to last line should read, “a taxicab
under 1-2.3c, payment on a”,

2. On page 27440, first column, the
third geographical area listed under
Florida should read, “Gainesville",
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3. On page 27440, third column, the
second geographical area listed under
Pennsylvania should read, “Harrisburg”.

BILLING CODE 1505-01-M

DEPARTMENT OF THE INTERIOR
: Bureafl of Land Management

43 CFR Public Land Order 5721
[NM 31869]

New Mexico; Withdrawal of Lands

AGENCY: Bureau of Land Management,
Interior.

ACTION: Public land order.

SUMMARY: This order withdraws
approximately 67,000 acres of public
land and reserves them for usein a
proposed exchange between the Bureau
of Land Management and the Navajo
Indian Tribe.

EFFECTIVE DATE: May 2, 1980.

FOR FURTHER INFORMATION CONTACT:
Evelyn Tauber, 202-343-6486.

By virtue of the authority contained in
section 204 of the Federal Land Policy
and Management Act of 1976, 90 Stat.
2751: 43 U.S.C. 1714, it is ordered as
follows:

1. Subject to valid existing rights, the
following described public lands which
are under the jurisdiction of the
Secretary, are hereby withdrawn from
settlement, sale, location, or entry under
all of the general land laws, including
the mining laws (30 U.S.C., Ch. 2), and
are reserved for use in a proposed land
exchange between the Bureau of Land
Management and the Navajo Indian
Tribe.

New Mexico Principal Meridian, New Mexico

T.18N.,R.3W,,

Sec. 4, lots 3, 4 and S12NWY;

Sec. 5, SW;

Sec. 7, E¥z;

Sec. 8, N2, N%SW¥, N¥%SWY¥iSWY,
SW¥SWYiSW% and
E¥%SEY,SWYSWs; .

-Sec. 16, NE¥%: and SW¥4;

Sec. 18, lots 3, 4, E¥.SW¥ and SE%;

Sec. 20, SWi;;

Sec. 21, NW¥4.,

T.177N.,R.4W,,

Sec. 2, S¥%;

Sec. 3, SW¥;

Sec. 5, lots 3, 4 and S1eNWY4;

Sec. 7, SEY;

Sec. 11, NW;

Sec. 18, SEY;

Sec. 19, NE¥;

Sec. 20, Wik,

T.18N.,R. 4 W,,

Sec. 7, lots 1, 2, E¥Y"NWY: and SE¥4;

Sec. 15, NW4;

Sec. 18, E¥2NEY%, N%2NWYiNEY,
SW¥NWYNEY:, W¥:SEY“NWYINEY,
SWY¥NEY:;

-

Sec. 19, SEYs:

Sec. 20, NE¥%;

Sec. 27, N¥s;

Sec. 29, N%:

Sec. 35, SE¥4.

T.19N.R.4 W,

Sec. 20, NEVs;

Sec. 21, NW¥;

Sec. 23, SW¥;

Sec. 24, SW¥s;

Sec. 25, SE¥%;

Sec. 26, NW¥s:;

Sed. 27, SW¥;

Sec. 28, NW¥: and SEY4;

Sec. 31, lots 3, 4, and E%SW¥;

Sec. 34, SW¥.

T.20N.,R.4 W,

Sec. 6, lots 1, 2, S%NEY and SE¥%;

Sec. 8, NW¥% and SE%;

Sec. 18, N¥%.NEY, SW¥NEY4,
N¥%SEViNEYs,
WLSWYSEYNEY,
N%SEVSEY4NEYs and SEY4;

Sec. 19, lots 1, 2 and E}aNW¥%;

Sec. 27, SW¥%;

Sec. 28, NEY;

Sec. 34, E%.

T.177N.R.5W,,

Sec. 4, SE¥%;

Sec. 6, lots 1, 2 and S¥%NE;;

Sec. 24, SW¥%.

T.18N,,R.5W.,,

Sec. 1, lots 1, 2 and S%NE¥:

Sec. 3, lots 3, 4, SNWY4 and S%;

Sec. 10, SEY4;

Sec. 12, NE%;

Sec. 15, SE¥;

Sec. 22, NE¥.

T.19N,,R.5W,,

Sec. 11, SEY:

Sec. 14, NE¥%;

Sec. 20, NEY;

Sec. 21, NW¥;

Sec. 22, SEVA;

Sec. 25, SW¥;

Sec, 26, NW¥4:

Sec. 28, W% and SE¥%:

Sec. 34, NW¥%.

T.20N,,R.5W,,

Sec. 4, SW¥;

Sec. 8, NEY¥% and SW¥%;

Sec. 10, SEV;

Sec, 14, SE¥%:;

Sec. 15, N¥%SE¥%, SWYSE%,
N¥%SEWSEY,
N¥%SY%SEVSEY.

T.21N.R.5W,,

Sec. 2, lots 1 to 4 inclusive S%N% and
SEYs:

Sec. 3, lots 1 to 4 inclusive S%N¥ and
SW¥;

Sec. 4, lots 3, 4, S¥2NW% and S%;

Sec. 5, lots 3, 4, and S¥.NW¥;

Sec. 6, lots 1, 2 and S¥%:NE%:

Sec. 7, lots 1 to 4 inclusive, E¥% and
E%:Wik;

Sec. 8, NW¥4:;

Sec. 16, E%;

Sec. 21, Els.

T.17N,R.6 W,,

Sec. 15, E¥% and SW¥%;

Sec. 16, SE¥%:

Sec. 21, NEYs;

Sec. 22, NW¥%;

Sec. 23, NE%:

Sec. 25, SE¥%:

Sec. 28, SEY4;

Sec. 33, NEYi.
T.18N.L,R.6 W.,

Sec. 20, NE%4;

Sec. 26, NEYa.
T.20N.R.6 W,

Sec. 4, SW:

Sec. 15, NEta.
T.2IN.R.6 W,

Sec. 5, lots 1 to 4 inclusive, and S¥%N%;

Sec. 8, lots 6, 7 and EZ2SW:

Sec. 24, Wiz;

Sec. 31. lots 3, 4 and E¥2SW4;
T.22N,R.6W,,

Sec. 4, SE¥;;

Sec. 5, SW¥;

Sec. 6, lots 6, 7 and E12SW¥%:

Sec. 7, lots 3, 4 and E¥%:S\W%:

Sec. 8, N'2 and SE%:

Sec.9, Nz and SW¥%;

Sec. 10, NW1%;

Sec. 15, SEY:

Sec. 22, NEVANEY:;

Sec. 23, E';

Sec. 24, NW;

Sec. 25, Wi5;

Sec. 26, E¥2 and SW¥%;

Sec. 29, E¥z;

Sec. 32, NE% and S%;

Sec. 34, NE%4;

Sec. 35, Ea:

Sec. 36, N¥z and SE%.
T.18N,.R.7W,,

Sec. 14, SWY%;

Sec. 16, NEY4.
T.19N.R.7W,,

Sec.1,lot 5; :

Sec. 6, lots 1, 2 and S¥2NEY%:;

Sec. 7, lots 3,4 and EX%2SW;;

Sec. 8, NW¥: .

Sec. 12, lots 1, 2 and W¥%NEY.
T.21N,R.7W,,

Sec. 1, S%;

Sec. 2,lots 1, 2 and S¥%NEY;

Sec.10, NE¥4:

Sec. 11, E¥%;

Sec. 14, SEY;

Sec. 18, SE¥%;

Sec. 22, SEY4:

Sec. 28, Wiz;

Sec. 36, SW%.
T.22N,R.7W,,

Sec. 7, lots 1, 2, NE¥; and EV2NW%4;

Sec. 10, NE¥%:

Sec. 13, SW¥4%;

Sec. 24, SEY:;

Sec. 25, SE¥%;

Sec. 26, SW5;

Sec. 34, SE%.
T.23N.R.7W,,

Sec. 6, lots 3 to 7 inclusive, SEXANW4,

E%SWY and SE%;

Sec. 7, NE¥:

Sec. 35, NE%4.
T.24N.R.7W,

Sec. 30. lots 3. 4 and E¥%2SW4.
T.20N,R.8W,,

Sec. 10. SE%.
T.21N.R.8W,

Sec. 13, NW¥;

Sec. 14, SE%.
T.22N.,.R.8W.,

Sec. 5, SW4;

Sec. 6, lots 3 to 5 inclusive and SEXNWY%:;

Sec. 7, lots 3, 4 and EX2SWY%:

Sec. 9, SW¥i;
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Sec. 17, N¥%2, SEV4;

Sec. 18, lots 3, 4, EY2SW¥4 and SE¥%;

Sec. 21, NW;;

Sec. 32, SEYa.
T.23N,R.8W,,

Sec. 1, SW4;

Sec. 2, lots 3, 4 and SY.NW¥%;

Sec. 17, EY2;

Sec. 21, NE%;

Sec. 22, SEYs;

Sec. 23, SW¥%;

Sec. 26, NW¥Ys;

Sec. 27, N¥%;

Sec. 30, lots 1 to 4 mcluswe. EVzW% ‘and

‘NEY;

Sec. 31, SE¥4;

Sec, 34, SW¥%.
T.24N,R.8W,,

Sec, 6, lotb NE%SW‘/-:.

Sec. 7, lots 3, 4 and EV2SW¥4%;

Sec. 19, NE%;

Sec. 21, E¥z;

Sec. 29, NWY;

Sec, 35, SEY4.
T.25N.R.8 W,

Sec. 4, SW4;

Sec. 6, lots 8 to 11 inclusive.
T.22N,R.9W,,

Sec. 3, lots 1 to 4 inclusive and S’/zNVz. L

Sec. 9, NEVa;
Sec. 13, SW4;
Sec. 14, SWY;

T.23N,R'9W,,
Sec. 1, SEY4;
Sec. 16, NW4;; -
Sec. 27, NEV4;
Sec. 34, SW4;
Sec. 35, SEYa.

T.24N.,R.9W,,

Sec. 3, lots 3, 4, S¥2NW¥; and SW¥3;
Sec. 4,lots 1, 2, S%2NE% and SE%;
Sec. 8, SW¥; -
Sec, 14, Wi2; ,
Sec, 15, NEl4;
Sec. 22, EYz;
Sec. 23, NW¥;;
Sec. 25, NW;;
Sec. 26, SEY;
Sec. 27, NW4,
T.25N,R.9W,
Sec. 7, N¥%2SE% and SW%SE%,
Sec. 8, NWY;
Sec. 10, NW4;
Sec. 13, NYz;
Sec.18,lots1to 4 mcluswe, NE¥% and
E%WY; .
Sec. 23, NWs; N
Sec. 33, SEY4.-

T.27N.,R.9W,, .
Sec. 11, N%; -
Sec. 15, NEl4, .

T.28N,R.9W,,

Sec. 24, NEY;
Sec, 36, NW4.

T.16N,R.10W,,
Sec. 6, SE¥4:

Sec. 18, NEV4;

T.22N.,10W.,, ’

Sec. 16, N%z and SW¥.

* T.23N,R.10W,,

Sec. 6, lots 3, 4, 5, and SE%NW%.
Sec. 8, 5¥%;

Sec. 10, E¥2;

Sec. 11, NW¥%;

Sec. 13, NEV4;

Sec. 24, SEV4;

Sec. 27, NE¥a.

- T.24N,R.10W.,,

. Sec. 4, SWi4y;

- Sec. 8, SEYs;
Sec. 10, E¥2;
Sec. 11, SEYs;
Sec. 17, NEY4;
Sec. 18, NE%4;
Sec. 21, SW%; -
Sec. 23, SW¥4;
Sec. 30, SEY; :

"Sec. 33, SE¥4;
Sec. 36, NW%4. . e o~

T. 25N, R.10W,,

Sec. 5, SEY4;

Sec. 6, lots 1, 2 and S¥zNE%;.
Sec. 7, NE¥s;

Sec. 10, SW¥%;;

Sec. 14, NW;;

Sec. 25, NW;;

Sec. 29, W¥z;

Sec. 34, NW4;

Sec. 35, NEY4.

T. 15N, R. 11 W, : N

Sec.6,lots3t0 5, mcluswe, SEY%NW% and
SE%
Sec. 8, NW¥; -
Sec. 26, SEYa.
T.16N,R.11W,,
Sec. 14, SW¥4;
Sec. 22, NE¥; and SW¥%.

T.23N,R.11W,,

Sec. 14, E¥2NE%4. . -

T.24N., R. 11 W,, .

Sec. 7, SEY; - -
Sec. 14, SE%;

Sec. 15, SEY4;

Sec. 24, EV%;,

Sec. 26, N%2.

T.25N,R.11W,,

Sec. 1, lots 3, 4 ‘and S1NWY;

Sec. 2, Lots 1, 2 and SW¥NEY;

Sec. 7; lots, 1, 2, NE% and E1%2NW¥;
Sec. 8, NWs;

Sec. 9, SW;

Sec. 11, SE%:

Sec. 14, SEY4;

Sec. 19, lots 1, 2 and EYaNW¥%;

Sec. 20, W; .

* Sec. 30, E¥2;

Sec. 31, lots 1 to 4 inclusive, NE% and
_E¥Wk%;
Sec. 32, SEY:;
Sec. 34, NW%,

T.26 N, R.11W,,

Sec. 23, SW¥%; - ‘
Sec. 25, SE%.

T.28N,R.11W,,

Sec. 8, lots 3, 4, and S'/zSW%.

T.13N.,R.12W,, -\
Sec. 10, SW;

Sec. 14, NW¥% and SE%; °

Sec. 22, NWY4;

Sec. 24, NW.,
-T.15N,R.12W,,

Sec. 36, SE¥4.

T.16N,R.12W,, -

Sec. 8, NE¥%;
Sec. 26, SEV4.

T.18N.,R.12W,,

Sec. 20, N¥z and SW4.

T.25N,R.12W,,

Sec. 12, S¥z;

Sec. 13, NW¥% and S¥%;
Sec.14,SEYs; -

Sﬁc. 23, NEVs; -

Sec. 25, SE¥%;
Sec. 26, SEY%;
Sec. 28, NW;
Sec. 34, NW14;
Sec. 35, Wiz;
Sec. 36, SW4.
T.14N,R. 13 W,,
Sec. 20, NW¥, E¥2.SE% and S%SW¥SE%.
T.19N,R.13W,, ‘
Sec. 18, NEYa.
T.23N,R.13 W,,
Sec. 3, SEY;
Sec. 13, SEY%;
Sec. 28, SW4,
T.28N,R.13W,,
Sec. 7, lots 1 to 5 inclusive.

- T.29N,R. 13 W,,

Sec. 19, SEY;

Sec. 28, E12.SW¥SW% and W
SEYaSW¥.

T.14N.,, R, 14 W,,
-Sec. 14, NEY4,
T.16 N, R. 14 W,, .
Sec. 20, S¥z.
T.15N,R.15W,,
Sec. 2, lots 1 to 4 inclusive, and SVaN Y%,
T.16N,R.15W,,

Sec. 8, NE¥4 and N¥%:S%z;

Sec. 14, SEY;

Sec. 22, NY2SWY4, SW¥SW14,
N¥%SE%SWY, SWHSEYiSW¥% and
SEY;

Sec. 24, SEYa. .

T.16N,R. 16 W.,, )

Sec. 18, lot 1, NEYANW%.and SEY4;

Sec. 20, N¥%z;

Sec. 26, SW¥4:

Sec. 28, NEY.

T.14N,R.17 W,,

Sec. 30, NEYa. '

T.15N,R. 17 W,,

Sec. 6, lots 1 to 5 inclusive, SEANW% and
S1zNEY4;

Sec. 28, NEV4.

T.16 N, 17 W,,

Sec. 14, NEl4.

T.14 N, R.18 W,,

Sec. 4, SEY4;

Sec. 24, SW¥;

Sec. 26, EYz;

Sec. 32, SYz.

T.13N,R.19W,,
Sec. 8, NW;
Sec. 12, S¥z!
T.14N,R. 19 W,,
Sec. 8, N¥2;
Sec. 26, NWa.
T.15N,R. 19 W,,.
Sec. 18, lots 1, 2 and EV:2NW4,
T.11N,R.20W,, -

Sec. 2, lots 1 to 4 inclusive, SY:NYa und

N¥2SE,
T.12N,R.20W,,

Sec. 26, S¥5.
T.15N,R. 20 W,,

Sec. 12, E¥z;

Sec. 16, SEV4aSEY4;

Sec. 18, lots 3, 4 and EV:SWY4;

Sec. 19, lots 3, 4 and EY2SW¥4;

Sec. 20, EY2;

Sec. 22, SW¥4;

Sec. 26, NW¥4,

T.16N,,R. 21 W,,
Sec. 10, lots 5 to 8 inclusive,

The areas described aggregate
66,320.52 acres.
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2. This withdrawal shall remain in
effect for a period of 20 years from the
date of this order or until such time as in
the discretion of the Secretary of the
Interior it is determined that the lands
are no longer required for the use for
which they have been reserved.

April 23, 1980.

Guy R. Martin,

Assistant Secretary of the Interior.
{FR Doc. 80-13462 Filed 5-1-80; 8:45 am]
BILLING CODE 4310-84-8

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[PR Docket No. 79-167; RM-3235; FCC 80~
194]

Private Land Mobile Radio Service;
Providing for Geographic Sharing of
Certain Frequencies in the Petroleum,
Forest Products, Special Industrial,
and Manufacturers Radio Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission amends its regulations to

- provide for the inter-service sharing of
certain frequencies in the 30-40 and 150
MHz ranges in specified geographic
areas by the Petroleum, Forest Products,
Special Industrial, and Manufacturers
Radio Services. These amendments will
increase the utilization of a significant
number of land mobile frequencies so as
to meet the needs of additional
licensees. .
EFFECTIVE DATE: May 30, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Arthur C. King, Private Radio Bureau,
Telephone: (202) 632-6497.

REPORT AND ORDER

Adopted: April 9; 1980,
Released: April 24, 1980.

By the Commission: Chairman Ferris
issuing a separate statement; Commissioner
Lee absent.

In the matter of amendment of
Subpart O of Part 90 of the
Commission’s Rules and Regulations to
provide for geographic sharing of certain
frequencies in the Petroleum, Forest
Products, Special Industrial, and
Manufacturers Radio Service.

. 1. On July 18, 1979, we released a
Notice of Proposed Rule Making
proposing rule changes which would
permit inter-service geographic sharing
of certain specified frequencies among

the Petroleum, Forest Products, Special
Industrial, and Manufacturers Radio
Services under Part 90 of our rules., The
Notice was published in the Federal
Reyister on July 24, 1979 (42 FR 4332) as
FCC 79-406; 14094. Comments were filed
by the Central Committee on
Telecommunications of the American
Petroleum Institute (API), Forest
Industries Telecommunications (FIT),
the Manufacturers Radio Frequency
Advisory Committee (MRFAC), and the
Special Industrial Radio Services
Association, Inc. (SIRSA].

2. The proposed rule changes would:

A. Permit the shared use in the
Special Industrial Radio Service, in the
North Central States, of certain
specified frequencies in the 150 MHz
band that are now available in the
Petroleum, Forest Products, or
Manufacturers Radio Services;

B. Permit the shared use in the
Petroleum Radio Service, in the Texas-
Louisiana Gulf Coast area, of certain
specified frequencies in the 30 MHz
band that are now available only in the
Special Industrial Radio Service;

C. Permit the shared use in the Forest
Products Radio Service, in the Pacific
Northwest, of certain specified
frequencies in the 30-40 MHz band that
are now available only in the Special
Industrial Radio Service.

3. Essentially, these proposals for
inter-service geographic shared
frequency uses present a limited plan to
increase the utilization of a significant
number of land mobile frequencies so as
to meet the needs of additional
licensees. Inter-service sharing of this
nature has been demonstrated to be a
beneficial and practical approach to
optimizing the value of the limited
spectrum resources. The value of inter-
service sharing programs was not
disputed in the comments. Nor was
there any disagreement with the basic
intent of the proposed sharing plan.
There was, however, disagreement on
certain of the specified frequencies,
particularly those frequencies selected
from the Manufacturers Radio Service.

4, No group representative of the
Manufacturers Radio Service had
participated in developing the inter-
service sharing proposals. Accordingly,
we specifically solicited comments as to
the impact of the proposal that affects
the Manufacturers Radio Service and as
to the possibilities for participation in
the sharing plan by that service. In
response, MFRAC argued that
inadequate consideration had been
given to problems associated with the
shared use of the specific frequencies
proposed for the Manufacturers Radio
Service. To resolve these problems,
MFRAG suggested that we allow

additional time after the reply comment
due date to allow that group to work
with the petitioners and submit joint
supplemental comments. The additional
time was granted and supplemental
comments were submitted jointly by the
petitioners and MRFAC, as the apparent
interested parties, in accordance with
the provisions of § 1.415(d) of our rules.
The parties stated:

In view of MRFAC's serious opposition to
the proposal, representatives of the four joint
commentors engaged in a series of
discussions that have now led to a somewhat
modified proposal which all of the joint
commentors believe will serve the public
interest in a more enhanced manner than the
original proposal.

5. The modified sharing plan, as
worked out between the petitioners and
MRFAC, differs in details from the plan
proposed in the Notice as follows:

(a) In the Special Industrial Radio
Service, the frequencies 153.050, 153.350,
153.3680 and 158.415 MHz are substituted
for the previously designated
frequencies 153.095, 153.185, 153.245 and
153.305 MHz. The joint commentors
urged adoption of this substitute sharing
plan so as to provide for Special
Industrial use of a greater number of
contiguous assignments.

(b) Extend the 50 mile radius
protection fo Denver, Colorado, and St.
Paul-Minneapolis, Minnesota; as well as
to Kansas City and St. Louis, Missouri,
as originally proposed, insofar as
Special Industrial systems are
concerned, on all frequencies shared by
those eligible for licensing in the
Manufacturers Radio Service.

(c]) Eliminate the 50 mile radius
protection for Kansas City and St. Louis,
Missouri; on the frequency 158.355 MHz
as to Special Industrial operations.

6. Essentially, the foregoing changes
represent “concessions"” on the part of
all parties which have been made
primarily in the interest of reserving
some of the spectrum that had been
proposed for Special Industrial use for
future growth by those eligible for
licensing in the Manufacturers Radio
Service. With this agreement, and in
light of the general support for the
proposed inter-service sharing program,
the Commission concludes that the
public interest will be served by
amending the rules to provide for this
geographic sharing of frequencies.

7. Accordingly, it is ordered, pursuant
to the authority contained in Sections
4(i) and 303 of the Communications Act
of 1934, as amended, that Part 90 of the
Commission's Rules is amended,
effective May 30, 1980, as set forth in the
attached Appendix. 1t is further ordered
that this proceeding is terminated.
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(Secs. 4, 303, 48 Stat., as amended, 1066, 1082; ~

47 U.S.C. 154, 303)

Federal Communications Commission.?
William J. Tricarico,

Secretary.

Appqndix

PART 90—PRIVAfE L)\ND MOBILE
RADIO SERVICE _ -

Part 90 of the Conimission’s Rules and
Regulations is amended as follows:

1. Section 90.65(b) Table is amended
and paragraphs (c) (37), (38), (39) and
(40} are added to read as follows:

§ 90.65 ‘Petroleuni radio service.
* * T * *

(b) Frequencies available, * * *

Froquency orband  Class of station(s) Limitations
(MH2) B '
* * * * *
80.82. scsemsrsssscmscsssersnsse BASB OF MODIIE cecernrras 4,58
31.32 do 37
31.40 do. - 87
31.44 do - 37
31.48 do.. y 37
31.52, do . 37
31.60 3 do 37
31.64 . ) 37
31.72 do 37
31,76 do 37
33.18 do 37
* * . * =% * )
33.38 do P4 .
35.48 do b 37
36.25 do 42
* * * * *
153.050. do. 4,5, 13,
* 38,40
153.065. do R 13
153.080, do z 4,5,13
153.095, do 13
153.110. ...do 4,5,13
153,125, do 13,38, 40
153.140 do 4,5,13
153.155, do 13
163.170. do. 4,5,13
153.185 do 13
153.200 do 4,513
163.215. do 13
153.230, do 4,5,13.
153.245 .. eeuendO 13
153.260. do. 4,5,13
153.275. do. 13
153.290. do 4,5,13
. 153.305 do 13
153.320. do 4,513
153.335. do 13,38
153.350. do 4,5,13,38
153.365. ...z do 13,38
163.380. do. 13,38
153.395 do. 13,38
153.425, do 14
* * * * . *
158.310 e do 4,5,13
158.325.....- ko do. , 13,38,40
158.355. do. 10, 39
158.370. do 4,5,13
168.415, do 4 13,38,40
158.430. do 4,5,13
* * % * *
c)***

(37) This frequency is shared with the
Special Industrial Radio Service, and is
available for assignment in the

tSee attached Separate Statement of Chairman
Ferris, - ’

>

Petroleum Radio Service only in the
States of Texas and Louisiana within 75

- miles of the Gulf of Mexico and in

adjacent offshore waters. Evidence of
inter-service frequency coordination is
required, and mobile relay stations will
not be authorized. ’

(38) This frequency.is shared with the
Special Industrial Radio Service in the
States of North Dakota; South Dakota;
Iowa; Nebraska; Kansas and Missouri
beyond 50 miles from St. Louis and
Kansas City; Colorado and Wyoming
east of Longitude 106 degrees; and
Minnesota south of Latitude 47 degrees.

{39) This frequency is shared with the
Special Industrial Radio Service in the
States of North Dakota; Iowa; Nebraska;

. Kansas; Missouri; Colorado and

Wyoming east of Longitude 106 degrees;
and Minnesota south of Latitude 47
degrees.

(40) This frequency may not be shared
in-the Special Industrial Radio Service .
within 20 miles of the cities of Duluth,
Minnesota; Des Moines and Davenport,
Iowa; Omaha, Nebraska; Colorado
Springs, Colorado; and Wichita, Kansas.

2. Section'90.67(b) Table is amended
and paragraphs (c)(30), (31), (32) and {33}
are added to read as follows: -~

§90.67 Forest products radio service.

* * * * *

(b) Frequencies available.* * * - .

Frequency orband  Class of station(s) Limitations
(MH2)
* * * * *
el ly - —— Base or MObile e 30
31.48. do . 80
31.52 do. 30
31.64 do. 30
31.72 do. " 30
31.76 - do , 30
3744 do. 30
37.88. do. 30
43.02 do . 30
43.28 do. 30
43.36 do 30
43.40 do. 30
43.52 do 30
48.56 do. B 2
* * * A* *
153.050 . 3 6,31,33
153.065 b do. &
153.080. do. 6
153.095 do. 6
153.110. ~..do. i 6
153.125 do 6,31,33
153.140. e do. 6
153.155 = do. 6
153,170 do. 6
153.185. do 6
153.200. do. 6
153.215, cnnetlO. 6
153.230. do. [
153.245 do. 6
153.260 do. 6
153.275. Eo— do 6
153.290 do 6
153.305. do. [-]
153.320. do. ‘6
. 153.335 do. 6,31
153.350 do 6,31
153.365. do. 6,31
153.380. " do. 6,31
153.395. do 6,31
153.425. do 7
- -

Frequency orband  Class of station(s)} Umitations

{MHz)

158.310
158.325.
158.355.
158.370
158.415
158.430.

* * * * *

6
6,31,3

’ 3

2
6,31,3
2

332888

* * *
C

{30) This frequency is shared with the
Special Industrial Radio Serice, and is
available for assignment in the Forest
Products Radio Service only in the
States of Washington; Oregon; Idalto;
Nevada, and Montana west of Longitude
110 degrees; and California north at
Latitude 39 degrees. Evidence of
interservice frequency coordination is
required, and mobile relay stations will
not be authorized.

{31) This frequency is shared with the
Special Industrial Radio Service in the.
States of North Dakota; South Dakota;
Iowa; Nebraska; Kansas and Missouri
beyond 50 miles from St. Louis and
Kansas City; Colorado and Wyoming
east of Longitude 106 degrees; and
Minnesota south of Latitude 47 degrees.

{32) This frequency is shared with the
Special Industrial Radio Service in the
States of North Dakota; South Dakota;
Iowa; Nebraska; Kansas; Missouri;
Colorado and Wyoming east of

- Longitude 106 degrees; and Minnesota

south of Latitude 47 degrees.

{33) This frequency may not be shared
in the Special Industrial Radio Service
within 20 miles of the cities of Duluth,
Minnesota; Des Moines and Davenport,
Iowa; Omaha, Nebraska; Colorado
Springs, Colorado; and Wichita, Kansas,

3. Section 90.73(c) Table is amended
and paragraphs (d) (29), (30), (31), (32)-
and (33) are added to read as follows:

§90.73 Special Industrial radlo service.
*

* * * *

(c) Frequencies available, * * *

Frequency or band Limitations
(MHz) Class of station(s)

* * * * *
<} [ PO e Base or mobilo . s
31.32 w0
31.36 do. .
31.40. wentO 29
3144 do 29
31.48 do 20,31
31.52 do 29,91
31.56 do
31.60 2 v, 29
31.64 do 29,0
31.68 do.
31.72 do 29,31
31.76 do. 29,3
31.80 do
* * * * *
35.44 do.
3548 do. 20
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Frequency or band Limitations

{MHz2) Class of station(s)

35.52

35.86
43,02

e

2
31
2

'

4318
4328

e

43.32
43.36
43.40
4344
4348
4352
47.44

* * * * *

153,035
153,050
153,125
153335
153.350
153.365
153.380
153.395
154.45625 Fixed of MObHG.—e. 12,13, 15,25

* * * * *

157.740 Base of MO ceermeees 2,9
158.325 2,30,33
158.355 2,32
158.385.
158.400
158.415,
158.460

3
31

3888888 ,88 ,88 ,8

&

PP
ppppp88p
8888888z

383888388

4
2,30,33
2,9

383888

[d] * % %

(29) This frequency is shared with the
Petroleum Radio Service in the States of
Texas and Louisiana within 75 miles of
the Gulf of Mexico and in adjacent

“offshore waters.

(30) This frequency is shared with
other Industrial Radio Services, and is
available for assignment in the Special
Industrial Radio Service only in the
States of North Dakota; Iowa; Nebraska;
Kansas and Missouri beyond 50 miles
from St. Louis and Kansas City;
Wyoming and Colorado east of
Longitude 106 degrees except within a
50 mile radius of Denver; and Minnesota
south of Latitude 47 degrees except
within a 50 mile radius of St. Paul-
Minneapolis. Evidence of inter-service
frequency coordination is required, and
maximum transmitter output power may
not exceed 110 watts.

(31) This frequency is shared with the
Forest Products Radio Service in the
States of Washington; Oregon; Idaho;
Nevada; Montana west of Longitude 110
degrees; and California north of Latitude
39 degrees.

(32) This frequency is shared with
other Industrial Radio Services, and is
available for assignment in the Special
Industrial Radio Service only in the
States of North Dakota; South Dakota;
Iowa; Nebraska; Kansas; Missouri;
Colorado and Wyoming east of
Longitude 106 degrees; and Minnesota
south of Latitude 47 degrees. Evidence
of inter-service frequency coordination
is required, and maximum transmitter

output power may not exceed 110 watls.

{33) This frequency is not available for
assignment in the Special Industrial
Radio Service within 20 miles of the
cities of Duluth, Minnesota; Des Moines
and Davenport, Iowa; Omaha,
Nebraska; Colorado Springs, Colorado;
and Wichita, Kansas.

(4) Section 90.79(c) Table is amended
and paragraphs (d)(21) and (22} are
added to read as follows:

§90.79 Manufacturers radio service.
* * * * L 3

(c) Frequencies available, * * *

Frequeancy or band
(MHz) Class of station{s)  Limitasons

»
»

* * *

153.050
153.065
153.080
153.085.
153.110
153.125
153.140
153.155,
153.170.
153.185.
153.200
153215
153.230.
153.245
153.260
183275
153.290
153.305.
153.320.
153335
153.350.
153365
153.380.
153.395.
158.280.
158.295
158.310
158.325
158.415
158.430

£
:
|

52122
5
5

no

N
R

;oo

{

33888888388338828838888883888

»
»
-
»
-

diti

(21) This frequency is shared with the
Special Industrial Radio Service in the
States of North Dakota; South Dakota;
Towa; Nebraska; Kansas and Missouri
beyond 50 miles from St. Louis and
Kansas City; Colorado and Wyoming
east of Longitude 106 degrees; and
Minnesota south of Latitude 47 degrees.

(22) This frequency may not be shared
in the Special Industrial Radio Service
within 20 miles of the cities of Duluth,
Minnesota; Des Moines and Davenport,
Iowa; Omaha, Nebraska; Colorado

- Springs, Colorado; and Wichita, Kansas.

April 9, 1980.

Separate Statement of Charles D. Ferris,
Chairman
Re: Inter-service Sharing of Certain
Frequencies in Several Geographic Areas
Among the Petroleum, Forest Products,
Special Industrial, and Manufacturers
Radio Services.
Spectrum is a scarce national resource. We
are exploring new and innovative ways to

manage this resource more efficiently.
Geographic inter-service sharing—allowing
certain user groups to share underutilized
spectrum in their areas—is & simple,
straightforward way to increase spectrum
utilization.

Today's Report and Order allows infer-
service sharing among the Petroleum, Forest
Products, Special Industrial, and
Manufacturers Radio Services. We will be
alert to other sharing possibilities.

The industry is to be congratulated for their
cooperation in today's effort. With their
future help we should be able to move
quickly to improve further our management of
the spectrum resource.

[FR Doc. 80-13430 Filed 5~1-80: &:45 am)
BILLING CODE 6712-01-M
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This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these' notices
is to give interested persons an
opportumty to participate in the rule
making prior to the adoption of the final
rules.

——

- OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 412

Executive Development

AGENCY: Office of Personnel
Management.

ACTION: Proposed rulemaking.

SUMMARY: The Office of Personnel
Management is proposing regulations on
the development of candidates for and
members of the Senior Executive
Service, as required by the Civil Service
Reform Act of 1978,

DATE: Comments will be considered if -
they are received on or before July1, ™
1980.

ADDRESS: Comments may be delivered.
or addressed to: Assistant Director for
Executive and Management
Development, Office of Personnel .
Management, Room 6R54, 1900 E. Street,
N.W. Washington, DC 20415. .

FOR FURTHER INFORMATION CONTACT:
Merle Junker, 202-632-4661 :

SUPPLEMENTAL INFORMATION: The Civil
Service Reform Act of 1978 requires that
the “Senior Executive Service shall be
administered so as to . . . (12} provide
for the initial and continuing systematic
development of highly competent senior
executive” (5 U.S.C. 3131). The'Act
further provides (5 U.S.C. 3396) that:

(a) The Office of Personnel Management
shall establish programs for the systematic
development of candidates for the Senior-
Executive Service and for the continuing
development of senior executives, or require
agencies to establish such programs which
meet criteria prescribed by the Office.

(b) The Office shall assist agencies in the
establishment of programs required under
subsection (a) of this section and shall
monitor the implementationof the programs.
If the Office finds that any agency’s program
under subsection (a) of this section is not in
compliance with the criteria prescribed under
such subsection, it shall require the agency to
take such corrective action as may be
necessary to bring the program into
compliance with the criteria.

- 412,509

The Director of the Office of
Personnel Management has determined
that this is a significant regulation for
the purposes.of E.O. 12044.

Office of Personnel Management.
Beverly M. Jones,
Issuance System Manager.

Accordingly, the Office of Personnel
Management proposes to add 5 CFR Part
412, to read as follows:

PART 412—EXECUTIVE
DEVELOPMENT

Subpgr{ A-—General Provisions

- Sec.

412.101
412.103

Purpose

Requirement for agency programs

412105 Approval of agency programs.

412.107 Criteria for agency executive
development programs.

Subparts B-D [Reserved]

Subpart E—Senior Executive Service
Candidate Development Programs

Sec.

412,501
412.503
412.505
412.507

Purpose.

Policy.

“Status” programs.
“Non-status” programs.
Competitive appointments.

Authority: 5 U.S.C. 3347.

Subpart A—General Provisions

§ 412.101 .. Purpose.

This subpart sets forth the criteria of
the Office of Personnel Management for
development-for and within the Senior
Executive Service which implement
subsections (a) and {(b) of section 3396 of
title 5, United States Code, and are '
prescribed under the authority of section
3397 of title 5, United States Code.

§ 412.103 Requirement for agency
programs,

(a) Each agency with positions in the -
Senior Executive Service shall establish
and maintain a program(s) for the
systematic development of candidates
for the Senior Executive Service and for-
the continuing development of members
of the Senior Executive -Service.

(b) Small agencies may meet this
requirement by developing programs
jointly with other agencies or by
participating in programs administered
by other agencies. -

{c) Agency programs must conform to
the criteria prescribed in § 412.107.

§412.105 Approval of agency programs.

The Office shall review periodically
agency executive development programs
and approve those which meet the
criteria prescribed in § 412107,
Whenever approved agency programs
are found to fall substantially short of
meeting any of the criteria, OPM
approval will be withdrawn until the
agency takes the necessary corrective
action to bring the program into
compliance.

§412.107 Criterla for agency executive
development programs.

(a) Program management, Overall
planning and management of the agenc Y
executive development program(s) shal

_be provided by a departmental or

agency executive resouirces board or a
complex of executive resources boards
at agency and subordinate levels.
Executive resources boards shall ensure
that executive development programs
are efficiently and effectively
implemented as indicated by systematic
evaluation of the program and by the
incorporation of evaluation results into
planning for successive program
operations. Boards shall also ensure that
executive development programs and
activities are integrated into and
consistent with the ageficy’s Senior
Executive Service personnel system.

{b) Funding and staffing. Each

"program established under § 412,103

shall include provisions for funding and
staffing needed to support the program.
Each agency must be able to
demonstrate that planned expenses for
stalf services, developmental
assignments, selection procedures,
formal training, program evaluation, and
related matters will be met..Each agency
must also be able to demonstrate that it
is providing adequate numbers of
competent staff to support planned
executive development activities.

(c) Selection systems. Selection
systems for SES candidate development
programs shall:

(1) Be based on the managerinl and
technical competencies required in the
agency’s SES positions;

{2) Be consistent with SES merit
staffing principles and comply with the
Uniform Guidelines on Employee *
Selection Procedures;

(3) Serve to further progress toward
affirmative action goals;

(4) Provide, in each agency with over
150 SES positions, for recruitment of
candidates from
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{i) All groups of qualified individuals
within the civil service, or

(ii) All groups of individuals, whether
or not within the civil service. Programs
that over a three-year period average
eight percent candidate intake from
other agencies and/or outside the civil
service shall automaticaly be considered
to be in compliance with this
requirement;

{5) Be based on projections of
anticipated SES vacancies, made at
least biennially, with the number of
candidates selected to be no greater
than twice the number of projected
vacancies; and

(6) Focus primarily on individuals who
are just below the SES level.

{d) Development of SES candidates.

(1) Qualifications review boards
established by the Office must, by law,
certify the executive qualifications of all
candidates for initial career
appointment to the SES, including
candidates who have completed
approved executive development
programs. However, the qualifications
review board shall presume thata
candidate who successfully completes
an SES candidate development program
approved by the Office meets the |
executive qualifications for initial career
appointment to the SES. Individuals
certified by a qualifications review
board on the basis of completion of an
executive development program are
automatically in the “well qualified”
group for any managerial SES position
for which they meet the technical/
professional qualifications and may be
appointed to the SES without a further
competition. Therefore, selections for
participation in candidate development
programs are considered to be part of
the process of selection for the SES,
must follow the SES merit staffing
procedures prescribed by the Office, and
must provide for removal from the
program of individuals who do not make
satisfactory progress as determined by
the agency executive resources board.

(2) Each participant in an SES
candidate development program shall
have an individual development plan
{*IDP"), approved by the appropriate
executive resources board, specifying
the developmental activities (work
assignmetns, training, education, and/for
orientation} to be'undertaken during the
course of the program. These activities
shall be tailored to provide the
individual with the managerial
competencies needed by SES members
Governmentwide and in the agency's
SES positions, and must include
participation in an interagency
executive development training
experience focused on Governmentwide

executive competencies prescribed by
the Office.

(3) Bach participant in an SES
candidate development program shall
have a member of the Senior Executive
Service as a mentor.

{e) Development of SES members.
Systems for the continuing development
of SES members shall:

(1) Include the preparation,
implementation, and regular upddting of
an individual development plan for each
SES member, to be reviewed and
approved by the appropriate executive
resources board. These plans shall be
tied to the performance appraisal cycle
and focus on the enhancement of
existing competencies as well as the
correction of deficiencies identified in
performance appraisals, and on
preparing SES members for future
assignments; and

(2) Result in developmental
experiences for SES members which,
through continuing short-term
opportunities and periodic involvement
in longer-term programs, will:

(i) Help to meet organizational needs
for managerial improvement and
increased productivity;

(ii) Help SES members to keep up-to-
date in professional, technical,
managerial, sociological, economic and
palitical areas; and

(iii) Meet the individual needs of SES
members for professional growth and
development; and

(3} Include provisions for executive
sabbaticals Tor carefully selected
members as provided for by subsection
(c) of section 3398 of title 5 United States
Code,

(f) Relationship to management
development programs. Executive
development programs shall be linked to
more comprehensive programs for the
development of managers. Such
management development programs
shall:

(1) Provide management training and
development experiences for both
incumbent managers and specialists
identified as having potential at grades
GS-13 through GS-15 to meet agency
and individual needs;

{2) Serve to further progress toward
affirmative employment goals (where
appropriate to this purpose, an agency
may include employees at grade GS-12);

(3) Be designed to improve
accountability, productivity and
performance at the mid-management
level; and

{4) Provide a foundation of early
management training and appropriate
developmental experiences for SES
candidate development programs.

Subparts B-D [Reserved]

Subpart E—~Senlor Executive Service
Candldate Development Programs

§412501 Purposs

This subpart sets forth regulations
establishing two types of SES candidate
development programs and prescribing
their uge by agencies.

$412.503 Pollcy.

Section 3393 of title 5, United States
Code, requires that career appointees to
the SES be recruited either from all
groups of qualified individuals within
the civil service, or from all groups of
qualified individuals whether or not
within the civil service. Agencies shall
establish dual programs for the
development of candidates for the SES,

(a) “Status” programs for the
development of candidates serving in
career and career-type appointments,

and

(b) "Non-status” programs for the full-
time development of candidates selected
from outside government and/or from
among employees serving on other than
career or career-type appointments
within the civil service, utilizing the
Schedule B appointing authority
authorized by 5 CFR 213.3202(j).

§412505 “Status” programs.

Only employees serving under career
appointments, or under career-type
appointments as defined in 5 CFR
317.304(a)(2), may participate in these
programs. .

§ 412,507 “Non-status™ programs.

(a) Eligibility. For Schedule B
programs, eligibility is restricted to
individuals ather than employees
serving under career appointments; or
under career-type appointments as
defined in 5 CFR § 317.304(a){2).

(b) Requirements. (1) An appointment
under Schedule B authority may not
exceed, or be extended beyond, three
years. ’

{2) Agencies must document, as a part
of their executive development program
plan submitted to OPM for approval, the
kinds of additional developmental
experiences which will be provided to
individuals selected for these programs.
The Office shall be notified promptly of
any such changes to agency plans.

{3) Schedule B appointments must be
made in the same manner as merit
staifing requirements prescribed for the
SES, except that each agency shall
follow the principle of veteran
preference as far as administratively
feasible. Positions filled through this
authority are excluded under 5 CFR
§ 302.101(c){6) as positions exempt from
appointment procedures of Part 302.
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{4) Assignments must be for "
developmental purposes connected with,
the SES candidate development
program. Candidates serving under
Schedule B appomtment may not be -
used to fill an agency’s regular posmons
on a continuing basis. .

§ 412,509 Competitive appointments.

An agency may not make competitive
appointments to a position established
for the sole purpose of executive .
development. It may, however, make a
competlnve appointment from a civil _ -
service register to fill a permanent -
vacant position with an individual from,
outside the competitive service who is
simultaneously being selected as a
participant in the agency's “status” SES
candidate development program. -

{FR Doc. 80-13521 Filed 5-1-80; 8:45 am} '
BILLING CODE 6325-01-M °

DEPARTMENT Olé AGRICULTURE
Commodity Credit Corporation

7 CFR Ch. Xiv v
1980 Crop Sunflower Seed Price

; Support Program

AGENCY: Commodity Credit Corporation.
ACTION: Intent for Decisionmaking on
1980 Programs and Opportunity for
Public Comment

SUMMARY: The purpose of this noticeis

to advise that the-Commodity Credit
Corporation is requesting views and
comments with intention for decision.
making as to whether a price support

. program should be established for 1980-
crop sunflower seed and, if so, the. type
of program and the level of support. .
Views and comments regarding program
provisions are also requested.

DATES: Comments must be received on
or before June 2, 1980 in order to be sure
of consideration.
ADDRESS: Mail comments to Mr. Ieffress
A. Wells, Director, Production = -
Adjustment Division, ASCS, USDA, 3630
South Building, P.O. Box 2415,
Washington, D.C. 20013.
FOR FURTHER INFORMATION CONTACT.
Harry A. Sullivan, ASCS, (202) 447-7951.
SUPPLEMENTARY INFORMATION: Pursuant
to the authority of section 301 of the
Agricultural Act-of 1949, as amended (7
U.S.C. 1447), the Secretary is authorized
to make price support available to
.producers of sunflower seed through
loans, purchases or other operations at a
level not in excess of 90 percent of the
parity price. It has been determined that
the parity price for sunflower seed for

* (cwt). The maximum level of support at

this parity price level is $17.37 per cwt.
Section 401(b) of the Agricultural Act of
1949, as amended (7 U.S.C. 1421(b)),
requires that in determining whether
price support shall be made available
and in determining the level of support,
consideration be given to the supply of
the commodity in relation to the
demand, therefor, the price levels at
which other commodities are being
supported, the availability of funds, the
perishability of the commodity, the
importance of the commodity to
agriculture and the national economy,

the ability to dispose of stocks acquired

through such an operation, the need for
offsetting temporary losses of export
markets, and the ability and willingness
of producers to keep supplies in line

-with demand.

Prodiction of sunfloweer seed in 1979
reached 77.2 million cwt;, almost double
that of 1978, Utilization also is rising
strongly and is expected to increase by
56 percent, reaching a total of 60.2 |
million cwt. in 1979. Carryover from the
1979 crop is expected to rise by 16.9

‘ million cwt. to 19.8 cwt., which

represents 24 percent of the year's
supply. Although acreage and
production in 1980 is expected to decline
moderately, the long term trend is for
steadily increasing production and
supplies. -

Producers received $10.40 per cwt. for
their sunflower seed in 1977, $11.00 per
cwt. in 1978 and are expected to receive
$8.90 per cwt. in 1979. Farm value,

therefore, is estimated to have been $446,

million in 1978 and is expected to be
$679 million in 1979.
Exports have been the primary market

" outlet for sunflower seed, Seventy-four

percent.of 1978 sunflower seed .
production (30.1 million cwt) was .
exported and 60 percent of 1979
production (46.3 million cwt.) is
expected to move by way "of exports.
However, domestic use is expected it
the future to increase sufficxently to
replace exporis as the primary market
for sunflower seed.

Public Comments.

The Department is requesting views
as to whether price support should be
made available on the 1980 crop of
sunflower seed and, if so, the type of
program, the appropriate level of
support and operating provisions. All
comments will be made available to the
public at the office of the Director,
Production Adjustment Division, ASCS,
USDA, during regular business hours
(8:15 a.m. to 4:45 p.m.), Monday through
Friday, in room 3630 South Building, 14th
and Independence Avenue, S.W,,

April 1980 is $19.30 per hundredweight . Washington, D.C. 20013.

Authority: Sec. 4(d), 62 Stat, 1070 (15 U.S.C.
714B); Sec. 5(a), 62 Stat. 1072 (16 U.S.C. 714C);
-and Secs. 301, 401, 63 Stal. 1053, 1054 (7

"U.S.C. 1421, 1447).

Signed at Washington, D.C. on April 25,
1980.
Ray Fitzgerald,
Executive Vice President, Cammodlly Crodit
Corporation.
[FR Dbc. 80-13383 Filed 5-1-00; 8:45 am]
BILLING CODE 3410-05-M

Animal and Plant Health Inspection

_ Service

9 CFR Part 92

Importation of Animals -

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed Rule.

sumMmaRy: This document proposes to
amend the regulations to provide that
the certificate that accompanies certain
imported ruminants or swine shall show
the animals have been inspected on the
farm of origin and found to be free from
evidence of any communicable disease

* and exposure thereto. This action is

proposed to provide requirements for
the inspection of such animals. The,
intended effect of this action is to
prevent the importation of infected or
exposed animals. This document also
proposes to amend the regulations to
require a negative brucellosis test for
‘swine 6 months of age or older, except
castrated male swine, imported into the
United States for purposes other than
immediate slaughter. Presently, no such
test nor the certificate described in this
amendment is required. This action s
proposed to prevent the introduction or
dissemination of swine brucellosis into
the United States through imported
swine.

DATE: Comments on or before July 1,
1980.

ADDRESS: Written comments to Deputy
Administrator, USDA, APHIS, VS, Room
815, Federal Building, Hyattsville, MD
20782.

FOR FURTHER INFORMATION CONTACT:
Dr. D. E. Herrick, USDA, APHIS, VS,
Room 815, Federal Building, Hyattsville,
MD 20782, 301-436-8170. The Draft
Impact Analysis describing the options
considered in developing this proposed
rule and the impact of implementing
each option is available upon request
from Program Services Staff, Room 870,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-8695.
SUPPLEMENTARY INFORMATION: Notice is
hereby given in.accordance with the
administrative procedure provisions in 5
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U.S.C 558, that, pursuant to Section 6 of
the Act of 1890, as amended, Section 2
of the Act of February 2, 1903, as
amended, and Sections 4 and 11 of the
Act of July 2, 1962 (21 U.S.C. 104, 111,
134c, and 134f), the Animal and Plant
Health Inspection Service is considering
amending Part 92, Title 9, Code of
Federal Regulations. This proposed
action has been reviewed under USDA
procedures established in Secretary’s
Memorandum 1955 to implement™
Executive Order 12044, and has been
classified “not significant.”

Section 92.5(a)(2) of the regulations
presently requires that all ruminants and
swine offered for importation from any
part of the world, except as provided in
§8 92.20, 92.21, 92.22, 92.28, 92.35, 92.36
and 92.40, shall be accompanied by a
certificate of a salaried veterinary
officer of the national government of the
country of origin stating that such
animals have been kept in said country
at least 60 days immediately preceding
the date of movement therefrom and
that said country has been entirely free
of certain communicable diseases. There
is presently no such requirement that
such ruminants or swine be inspected on
the farm of origin prior to importation
into the United States.

This document would amend 9 CFR
92.5({a) to require that such ruminants
and swine be so inspected on their farm
of origin. The Act of 1890, as amended,
(21 U.S.C. 104), prohibits the importation
of ruminants and swine which are
diseased or infected with any disease or
which shall have been exposed to such
infection within 60 days before their
exportation. Inspection on the farm of
origin is necessary in order to assure
compliance with 21 U.S.C. 104.

Sections 92.6 {a) and (b) presently
require that certain cattle and goats
offered for importation from any
country, except with respect to such
animals from Canada and Mexico and
animals offered for immediate slaughter,
shall be accompanied by a certificate
showing that the animals have been
tested for brucellosis with negative
results within 30 days of the date of
their exportation. This proposal would
redesignate § 92.6(c) as § 92.6(d) and a
new § 92.6(c) would be added to require
that all swine, except castrated male
swine and swine imported for
immediate slaughter, 6 months of age or
older offered for importation from any
part of the world except as provided in
§ 92.22 for swine from Canada shall test
negative to brucellosis within 30 Hays of
the date of their exportation. A
certificate would also be required listing
information which would document the
results of the testing, and enable

Department employees to trace the
animals back to the place of testing, to
the consignor and consignee, and {o
identify the animals with the
accompanying certificate,

Further, proposed § 92.6(c) would
require that the testing of such swine for
brucellosis take place within 30 days of
the date of exportation of such swine.
This requirement would be imposed to
reduce the likelihood of swine becoming
infected with brucellosis after the test
and prior to exportation. The
Department believes that requiring the
exportation within 30 days of the test for
brucellosis provides an importer with a
reasonable time in which to arrange for
the importation and does not constitute
a great risk that the swine have become
affected with brucellosis since the date
of the test.

Swine raised for breeding purposes
constitute the most important source of
brucellosis infection and are the class of
animals in which the infection is likely
to persist. The requirement in proposed
§ 92.6(c) that swine 6 months of age or
older, except castrated male swine and
swine imported for slaughter purposes,
must test negative to brucellosis would
be imposed because it appears thatin
most circumstances, except for
castrated male swine, swine 6 months of
age and older have reached sexual
maturity and are raised beyond that
time only for breeding purposes.
Brucellosis is a disease transmitted

_ primarily through breeding.

Consequently, the Department feels that
it can adequately detect and control
brucellosis introduced into the United
States through imported swine by
regulating breeding swine 6 months of
age or older imported into the United
States. Further, because swine
brucellosis is endemic to many parts of
the United States, it is a requirement for
purposes of interstate movement of
swine other than for purposes of
immediate slaughter, that all swine 8
months of age or older, except castrated
male swine, test negative to brucellosis
prior to such movement (see CER Part
78). Proposed § 92.6(c) would conform
the requirements for importing swine
with the requirements for moving swine
interstate.

The principal means of diagnosis of
swine brucellosis is the standard serum-
agglutination test. This test is prescribed
in the 1977 recommended Brucellosis
Eradication Uniform Methods and Rules
(APHIS 91-1) and incorporated by
reference in Part 78. A dilution of 1/25
(30 international units) has proven
reliable through use in this country in
the detection of brucellosis in swine.
The most important prophylactic

measure in preventing swine brucellosis
is to prevent the introduction of infected
swine into a brucellosis-free herd. Each
animal introduced into a herd should be
tested prior to contact with other
animals and no animal showing an
agglutination reaction of any degree
should be accepted into the herd.
Replacements of swine from herds of
unknown history should be kept in
isoluation and retested before entry into
clean herds is permitted.

No effective treatment for swine
brucellosis has ever been found. The
results of attempts to produce an
effective immunity with the use of
vaccines have indicated that these
procedures do not have sufficient merit
to warrant their use.

The tesling of swine for brucellosis is
also required because the Department
does not have adequate information on
the incidence of swine brucellosis nor
on swine brucellosis programs
conducted in other countries which it
can rely on in place of the testing and
certification procedures to assure the
Department and the importer that the
swine are free of brucellosis. The
requirement of testing and certifying-
should provide this needed assurance.

As stated above, replacements of
breeding swine with unknown herd
history should be isolated and retested.
Imported swine, except swine coming
from Canada, must be quarantined upon
arrival in the United States. Under
proposed § 92.6(d), swine tested for
brucellosis under § 92.6{c) would be
retested during the quarantine period to
provide additional assurance that the
animal to be imported did not become
infected with a communicable disease
after testing in the country of origin or
during handling and shipping to the
United States. It is proposed to amend 9
CFR 92.22 s0 that swine, except
castrated male swine, to be imported
from Canada for purposes other than
immediate slaughter would require a
negative brucellosis test to establish
that such swine are free of brucellasis.
However, because of the reliability of
Canadian animal disease testing
procedures, swine would not be subject
to quarantine and retesting upon arrival
in the United States under the proposal.
The Department, because of close
working relations with the Canadian
animal health authorities, is familiar
with and accepts Canadian animal
health certification and test procedures
as equivalent with those procedures
conducted in the United States.
Sufficient herd history is also available
to both the Canadian authorities and to
the importer to establish that the swine
to be imported have not been exposed to
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comrmunicable diseases within the 60
days preceding importation into the
- United States. -

Accordingly, Part 92, T1t1e 9, Code of
Federal Regulations, would be amended
in the following respects:

1. In § 92.5{a} the first sentence up to
the c{u‘st colon would be amended to
rea

§92.5 Certificate for ruminants, swine,
poultry, pet birds, commercial birds;
zoologlcal birds, and research birds.

(a) Ruminants and swine. (1) All
ruminants and swine offered for
importation from any part of the world,
except as provided in §§ 92.20, 92.21,
92.22 92,28, 92.35, 92.36, and 92.40, shall
be accompanied by a certificate of a.
salaried veterinary officer of the
national government of the country of

' origin stating that the animals have been
inspected on the farm of origin and
found to be free from evidence of any
communicable disease and that as far as
can be determined they have not been
exposed to any such disease during the
preceding 60 days. The certificate shall®
also state that such animals have been -

immediately preceding the date of
movement therefrom and that said
country during such period has been
entirely free from foot-and-mouth -
disease, rinderpest, contagious

pleuropneumonia, and surra: .
* * * * ok -

2.In § 92.6, paragraph (c) would be
redesignated paragrpah (d) and a new
paragraph {c) would be added to read:

§92.6 Diagnostic tests.

* * * - * *

. (o) Brucellosis tests of swine, Except -
as provided in § 92.22, all swine 6
months of age or older, except castrated
male swine, offered for importation for
purposes other than immediate slaughter
shall be accompanied by 4 certificate of
a salaried veterinary officer of the
national government of the country of
origin stating that the animals have been
tested for brucellosis with a serum-
agglutination test® at a dilution of 1/25
(30 international units) with negative
results within 30 days preceeding the
date of their exportation. The certificate
shall show the dates, places and results

of the tests, method of testing, the name

and address of the consignor and
consignee, and a description of each .
animal by age, breed, markmgs, and

tattoo or eartag number.
* * * * .o*

3.In § 92.6, redesignated paragraph

(d) would be amended by changing the
reference to “paragraphs (a) and (b)"

therein to'"p‘aragraphs (a), (b) and (c)". -

-

4.In § 92.22, a second.sentence would
be added to paragraph (a) to read:

§92. 22 Swine from Canada, -

(a)* * * The certificate shall also
show that swine 6 months of age or
older, except castrated male swine,
offered for importation for purposes
other than immediate slaughter have

. been tested for brucellosis by a serum- _

agglutination test® at a dilution of 1/25
{30 international units) with negative
results within 30 days preceding the

“date of their being offered for entry. The

certificate shall show the date, place,
and results of the test, the method of
testing, the name and address of the -
consignor and consignee, and a
description of each animal by age,

~breed, markings, and eartag or tattoo

number. .
* * * * *

5.In § 92.22, paragraph (b) would be"
amended to read: .

(b) For immediate slaughter. Swine
for immediate slaughter may be
imported from Canada without the

" certification and tests.as prescribed in

-- paragraph (a) of this section, but shall
kept in said country for at least 60 days -

be subject to the provisions of §§ 92.8, -
9219, and 92.23.

All written submissions made
pursuant to this notice will be made
available for public inspection at the

-~ Federal Building, 6505 Belcrest Road,
- Room 824, Hyattsville, MD, during

regular hours of business (8 a.m. to 4:30

p.m., Monday to Friday, except

holidays) in 'a manner convenient to the

public business (7 CFR 1.27(b)).
Comments submitted should bear a

reference to the date and page number

of this issue in the Federal Register.
Done at Washington, D.C., this 25th day of

April 1980,

‘Pierre A. Chalou_x

Deputy Administrator, Veterinary Services.

[FR Doc. 80~13507 Fl]ed 5-1-80; 8:45 am)

BILLING CODE 3410-34-M

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administratiori

21 CFR Parts 182, 184
[Docket No. 79N-0209]

Sodium Hydroxide and Potassium -~
Hydroxide, Proposed Affirmation of
GRAS Status as Direct Human Food
Ingredients; Extension of Comment
Period

AGENCY: Food and Drug Administration.

= See 9 CFR 78.1(j), footnote 1 and 2.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The agency extends the
comment period on its proposal to affirm
the generally recognized as safe (GRAS)
status of sodium hydroxide and
potassium hydroxide as direct human
food ingredients. This action is taken in
response to a request for extension of
the comment period.

DATE: Written comments by May 22,
1980.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm, 4-62, 5600
Fishers Lane, Rockville, MD 20857,

FOR FURTHER INFORMATION CONTACT:
Corbin I. Miles, Bureau of Foods (HFF-
335), Food and Drug Administration,
Department of Health, Education, and
Welfare, 200 C St. SW., Washington, DC
20204, 202-472-4750.

SUPPLEMENTARY INFORMATION: In the
Federal Register of February 22, 1980 (45

.FR 11842}, the Food and Drug

Administration proposed to affirm the
GRAS status of sodium hydroxide and
potassium hydroxide as direct human
food ingredients. Interested persons
were invited fo submit comments on the
proposal by April 22, 1980,

The International Technical Caramel
Association, Washington, DC, requested
a 30-day extension of the comment
period, to May 22, 1980, to permit
collection of comments and data on the
proposal from its membership.

The agency considers the opportunity
to comment on GRAS affirmation
proposals to be an important part of
GRAS review process. It has determined
that an extension of the comment period
for this proposal would be appropriate,
and that the additional time should be
extended to all interested persons.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (secs. 201(s),
409, 701(a), 52 Stat. 1055, 72 Stat. 1784~
1788 as amended (21 U.S.C. 321(s), 348,
371(a))) and under authority delegated
to the Commissioner of Food and Drugs
{21 CFR 5.1), the comment period for the
GRAS affirmation proposal for sodium
hydroxide and potassium hydroxide is
extended to May 22, 1980,

Interested persons may, on or before
May 22, 1980, submit to the Hearing
Clerk (HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
comments regarding this proposal. Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the Hearing Clerk docket
number found in brackets in the heading
of this document, Received comments

~



Federal Register [/ Vol. 45, No, 87 / Friday, May 2, 1980 / Proposed Rules

28305

may be seen in the above office between
9 a.m. and 4 p.m., Monday through
Friday.

Dated: April 22, 1980. .
William F. Randelph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80:13146 Filed 4~25-80; 11:03 am)
BILLING CODE 4110-03-M

21 CFR Part 680
[Docket No. 79N-04101

Allergenic Products; Proposed Testing
and Labeling Requirements

AGENCY: Food and Drug Administration.
ACTION: Proposed rule. -

SUMMARY: The Food and Drug
Administration (FDA) proposes to
amend the biologics regulations
.concerning Allergenic Products. For
those allergenic extracts labeled with
protein nitrogen units (PNU), these
amendments would require the use of a
standardized assay procedure for the
determination of the PNU value.
Labeling requirements concerning the
PNU value are also proposed. Currently,
- there is no officially recognized
standardized procedure applicable to all
allergenic extracts for the testing and
labeling of a product’s concentration.
The proposed rules would ensure that
the PNU value on the label of an
allergenic extract is accurate and
properly identified.

DATE: Comments on or before July 1,
1980.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.

FOR FURTHER INFORMATION CONTACT:
Steven F. Falter, Bureau of Biologics
{HFB-620}, Food and Drug
Administration, Department of Health,
Education, and Welfare, 8800 Rockville
Pike, Bethesda, MD 20205, 301—443-1308.
SUPPLEMENTARY INFORMATION: FDA is
proposing to amend § 680.3 of the
biologics regulations (21 CFR 680.3) to
require the use of a standardized assay
method for determining the protein
nitrogen units (PNU) of allergenic
extracts. These proposed regulations
would not affect those extracts labeled
with other units of concentration, such
as a weight-to-volume ratio (w/v). This
proposal would require that each lot of
allergenic extract be assayed by the
proposed standardized method before
subdividing, or releasing the lot for sale.
In addition, labeling requirements are
proposed to ensure that the labeled PNU
value is properly identified and

accurately reflects the PNU assay
results. .
The PNU assay determines the
amount of nitrogen present in the
proteinaceous material precipitated by
phosphotungstic acid (PTA) from a
known volume of allergenic extract, one
PNU being equivalent to 1x10™%

“milligrams (nig) of precipitated nitrogen.

Thus, the PNU value indicates the
concentration of nitrogen-containing -
substances, including the active
allergens contained within the extract.

"The PNU assay is the method of

measuring concentration most
frequently used by U.S. manufacturers
pending the development of more
specific methods.

From the time the PNU methodology
was introduced in 1933, allergenic
extract manufacturers have
incorporated their own variations into
the method of precipitating protein from
the allergenic extract in preparation for
the nitrogen assay. As a result,
disparate assay results have been
obtained among manufacturers, testing
laboratories, and the FDA. In some
instances, especially for aqueous and
freeze-dried extracts, the agency has
been unable to verify in its own
laboratories, the manufacturer’s assay
results. Variations in the method for
nitrogen determination have not been
found to produce disparate assay
results,

In 1977, FDA's Bureau of Biologics
developed a s*andardized protein
precipitation procedure for the PNU
assay. The procedure is similar to those
already in use except that each
parameter was systematically varied
and the parameter value selected to
yield the maximum PNU level fora
variety of extracts. Copies of the
procedure were sent to each
manufacturer known to use the PNU
assay for their comment. After a slight
modification, the procedure was
published in February 1978 in the
Journal of Allergy and Clinical
Immunology, 63:87-97, 1879. Copies of
the published procedure are on file with
the Hearing Clerk, Food and Drug
Administration,

To ensure that manufacturers have
adequate background information for
the correct performance of the proposed
precipitation method, and to make the
codified rules as brief as possible, the
procedure is incorporated into
§ 680.3(d){1) by reference to the 1979
publication. For the convenience of the
interested public, the proposed
procedure is reprinted below. (Note: As
published, the PNU concentrations in
Step 1 of the procedure were in error
and are corrected here to those given on
pages 90 and 91 of the monograph.)

Proposed PNU precipitation procedure
for allergenic extracts:

1. Combine 2 milliliters (mL) of
allergenic extract with 0.25 mL of
concentrated hydrochloric acid (HCl}
(specific gravity, 1.19 grams per milliliter
(g/mL): 37.8% of HCl) in a coanical
centrifuge tube, NOTE: 2 mL of the
sample should be used when the
approximate PNU value of the extract is
not known. When the PNU value of the
extract is know approximately the
following volumes should be analyzed:

PRU/mL of alergenic extract ml
1
15,500-35,500 2
3

2. Add 1 mL of 15% phosphotungstic
acid (PTA) in 10% (w/v) HCL Mix
thoroughly. The precipitating solution
contains 15.0 g PTA dissolved in water
prior to the addition of 22.2 mL of
concentrated HCI (specific gravity, 1.19
g/mL; 37.8%) and brought to a total
volume of 100 mL with water.

3. Allow the mixture to digest for1
hour at room temperature (22° &= 3° C).

4. Centrifuge the mixture at room
temperature at 2,700 revolutions per
minute {rpm) for 10 to 15 minutes.
{Relative centrifugal force measured to .
the tip of the sample tube = G value =
879.)

5. Test for completeness of
precipitation by adding 5 drops 0f 15%
PTA in 10% HCl and checking visually
for turbidity in the supernatant. If
turbidity develops add 0.5 mL of 15%
PTA in 10% HC] and let the mixture
stand for 1 hr at room temperature.
Recentrifuge at 2,700 rpm for 10 to 15
min (room temperature).

6. Pour off the supernatant. Drain the
precipitate by inverting the centrifuge
tube. The precipitate forms a pellet in
the bottom of the conical tube. Inverting
the tube will not dislodge it.

7. Do not wash the precipitate.

8. To dissolve the precipitate in 10 mL
of 2% NaOH, use a volumetric pipet to
add 3 mL of 2% NaOH to loosen the
pellet. Use a vortex mixer to aid in
putting the pellet into solution. Add the
remaining 7 mL of 2% NaOH (volumetric
pipet). Mix thoroughly.

9. Analyze for nitrogen content.

Proposed § 680.3(d)(1) would require
that each lot of allergenic extract with
an intended concentration of 5,000 PNU/
mL or greater be assayed using the
proposed tes} procedure. For lots with
less than 1 mL of extract per vial, only
extracts containing 5000 PNU/vial or
greater must be assayed. The agency
has determined that in some instances,
especially for aqueous extracts, the
assayable PNU/mL of a very dilute
extract may be significantly less than
that calculated from the PNU/mL of the
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stock extract and the known dilution
factor. Since this phenomenon may be
an artifact of the assay system, the
labeled PNU value for extracts diluted
to less than 5,000 PNU/mL may be
calculated from the assayed PNU value
of the more concentrated stock extract’
(stock concentrate).

Proposed § 680.3(d)(2) will permit
variations of the method of protein
precipitation, provided the manufacturer
submits sufficient data to FDA to
establish that the alternative method is
equal or superior in accuracy and = -
precision to the proposed method. Once
the precipitation procedure is
completed, the nitrogen content may be
analyzed by an appropriate analytical
method. The Kjeldahl method, the gel
diffusion method, and the AutoAnalyzer
method are some examples of
techniques of acceptable precision and *
accuracy. The method selected by the
manufactuer must be described in the
license application, and under § 601.12
(21 CFR 601.12) changes in the method
must be approved by the Director,
Bureau of Biologics.

The agency recognizes that the
relevancy of the PNU assay remains
limited in that many other substances,
along with the active allergens, may be
- precipitated by PTA. Also, as the
allergens lose their reactivity with time,
the PNU value will not change
significantly, thus giving no indication of
the product's stability. Despite these
limitations, standardization of the assay
procedure will improve the reliability of
labeled PNU values for all allergenic
extracts. The increased reliability of
labeled PNU value will facilitate FDA’s
monitoring and verification of labeled
PNU values, thereby assuring the
continued manufacture of standardized
allergenic products. In addition, a ’
consistently determined and labeled .
PNU value will aid the physician in
assessing the equrvalence of competitive
extracts and in preparing a stanaardlzed
dose for the patient.

Proposed § 680.3(d)(3)(i) and [n) .
would require that the PNU value
identified on the package label be based
upon the assayed PNU values
determined for each lot contained in the
package and expressed as PNU/mL, or
" -PNU/vial. The value may be rounded off
by conventional means to a degree of
* accuracy (significant digits) chosen by
the manufacturer, but to no gréater
degree of accuracy than the nearest
hundred. FDA believes this is the
maximum possible accuracy obtainable.
by any assay system currently in use. In
addition, proposed § 680.3(d)(3)(i) and
(ii) would require that labeled PNU
values be identified as “PNU/mL by

assay” or “PNU/vial by assay”, except
that values of less than 5,000 PNU/mL
aré identified as “PNU, /mL by dilution™,
or “PNU/vial by dilution”. Paragraph
{d)(3)(iii) would require’a statement on
the package label or accompanying
insert informing the user of the product
that the PNU level of diluted extract is
obtained by calculation and not by

The agency has determmedpursuant
to 21 CFR 25.24(d)(10) (proposed
December 11, 1979, 44 FR 71742) that this
proposed action is of a type that does
not individually or cumulatively have a
significant impact on the human
environment, Therefore, neither an
environmental assessment nor an
envuonmental impact statement is

Therefore. under the Federal Food,
Drug, and Cosmetic Act (secs. 201,502,
701, 52 Stat, 1040~1042 as amended,
1050-1051 as amended, 1055-1056 as
amended (21-U.S.C, 321,352, 371)) and

" the Public Health Service Act (sec. 351,
-58 Stat. 702 as amended {42 U.S.C. 262))
and under authority delegated to the
Commissioner of Food and Drugs {21
. CFR 5.1), it is proposed that Part 680 be
amended in § 680.3 by adding new
paragraph{d) to read as follows

§680.3 Tests.

(d) Protein nitrogen unit (PNU). For
those allergenic extracts to be labeled
with a PNU value, the product shall be
tested and labeled as follows:

(1) Test procedure. Each lot of
allergenic extract shall be assayed for
the PNU concentration before
subdividing or releasing the extract. For
extracts containing less than 5,000 PNU
per milliliter (PNU/mL} or PNU per vial

“{PNU/vial), the stock concentrate of the
extract shall be assayed. The protein
shall be precipitated by the procedure
described in “Optimization of ’
Parameters in Protein Nitrogen Unit
Precipitation Procedure for Allergenic
Extracts,” Journal of Allergy and

" Clinical Immunology 63:87-97, 1979,
which is incorporated by reference.
{(NOTE: “15,000-35,000” should be
corrected to read “15,500-35,500" in step
1 (page 98) of the monograph test
procedure.) The nitrogen shall be
quantified by-an appropriate analytical
method approved by the Director,
Bureau of Biologics.

(2) Different methods equal or
superior. A different method of protein
precipitation may be performed

1Copies may be obtained from: Food and Drug
Administration, Bureau of Biologics, Division of
Control Activities, 8800 Rockville Pike, Bethesda,
MD 20205, or examined at the Office of the Federal
Register Library.

provided that prior to its performance

. themanufacturer submits data which

the Director, Bureau of Biologics, finds
adequate to establish that the differont
method is equal or superior to the' )
method described in paragraph (d)(2) of
this section and makes the finding a
matter of official record.

(3) Labeling. In addition to the
requirements of § 610.61.and 610.62 of
this chapter, the package label shall
include the following information:

(i) For each lot of allergenic extract
contained within the package, the
assayed PNU value, rounded off to no
greater accuracy than the nearest
hundred PNU and identified as “"PNU/
mL by assay” or “ENU/vial by assay”.

(i) For each lot of allergenic extract
diluted to less than 5,000 PNU/mL (or
PNU/vial) contained within the
package, the calculated PNU value
based upon the assayed PNU value of
the stock concentrate and the known
dilution factor, rounded off-to no greater
accuracy than the nearest hundred PNU,
and identified as “PNU/mL by dilution"
or “PNU/vial by dilution”,

(iii) A statement that the PNU level of
diluted extracts is obtained by
calculation and not by assay. In lieu of
inclusion on the package label, such
information may be included in a

circular enclosure within the package.
* * * * *

Interested persons may, on or before
July 1, 1980, submit to the Hearing Clerk
(HFA-305), Food and Drug
Administration, Rm. 4-62, 5600 Fishers
Lane, Rockville, MD 20857, written
comments regarding this proposal, Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the Hearing Clerk docket
number found in brackets in the heading
‘of this document. Received comments
may be seen in the above office between
9 a.m. and 4 p.m., Monday through )
Frrday Interested persons may obtain
copies of the monograph referenced in
the proposed regulations by contacting
the office of the Hearing Clerk, and
identifying the document with the
Hearing Clerk docket number found in
brackets in the heading of this
document,

In accordance with Executive Order
12044, the economic effects of this
proposal have been carefully analyzed,
and it has been determined that the
proposed rulemaking does not involve
major economic consequences as
defined by that order. A copy of the
regulatory analysis assessment
supporting this determination is on file
with the Hearing Clerk, Food and Drug
Administration.
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Dated: April 24, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs.
[FR Doc. 80-13335 Filed 5-1-80; 8:45 am]
BILLING CODE 4110-03-M

21 CFR Part 1030
[Docket No. 8ON-0099]

Amendments to the Microwave Ovens
Standard; Measurement and Test
Conditions

AGENCY: Food and Drug Administration.
ACTION: Proposed Rule.

SUMMARY: The Food and Drug
Administration (FDA) proposes to
amend the performance standard for
microwave ovens to delete the error
limit and effective aperture
requirements for instruments used for
compliance measurement of leakage
radiation from microwave ovens, The
proposal would provide that the
characteristics of these instruments and
the conditions under which they are
used would be accounted for in
information submitted to the Bureau of
Radiological Health (BRH) by the
microwave oven manufacturers as part
of their testing programs for microwave
ovens. FDA also proposes a new
definition of “equivalent plane-wave
power density.” These changes are
designed to reflect the actual
compliance-testing situation for
microwave ovens. No change in
permissible leakage levels is to be made.

DATE: Comments by July 1, 1980.

ADDRESS: Written comments to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Rm. 4-62, 5600
Fishers Lane, Rockville, MD 20857.
FOR FURTHER INFORMATION CONTACT:
Joseph Wang, Bureau of Radiological
Health (HFX-460), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443- .
3426.

SUPPLEMENTARY INFORMATION: Under
the Public Health Service Act, as .
amended by the Radiation Control for
Health and Safety Act of 1968 {the act)
(Pub. L. 90-602, 42 U.S.C. 263b et seq.),
the FDA proposes to amend the
performance standards for microwave
ovens in (21 CFR 1030.10) to delete the
error limit and effective aperture
requirements for power density test
instruments used for compliance
measurements of leakage radiation from
microwave ovens. The proposed
amendments would provide that the
characteristic of these instruments and

the conditions under which they are
used would be accounted for in periodic
reports required to be submitted to BRH
by the microwave oven manufacturers
as part of their testing programs for
microwave ovens {21 CFR 1002.10-
1002.12). Additional amendments to the
performance standard are proposed to
incorporate a new definition of
“gquivalent plane-wave power density."
These changes are proposed to reflect
the actual compliance-testing situation
for microwave ovens, No change in
permissible leakage levels is to be made.
In accordance with section 358(f) of
the act, this proposal was reviewed by
the Technical Electronic Product
Radiation Safety Standards Committee
at a public meeting of the committee on
June 1, 1978. This commitlee, a
permanent statutory advisory committee
to the Secrétary, Department of Health,
Education, and Welfare, must be
consulted prior to the establishment or
amendment of performance standards
for electronic products. A draft Interim

" Guidance on Microwave

Instrumentation, based on the

. measurement capabilities of the current

microwave measurement
instrumentation, was sent to microwave
oven manufacturers for review on,
August 16, 1979. (A copy of the draft
Interim Guidance is on file for public
review, in the office of the FDA Hearing
Clerk). This proposed amendment to the
standard is designed to clarify the
policies discussed in the draft Interim
Guidance. A discussion of the proposed
amendments follows,

Section 1030:10(c)(3)(i} currently
contains certain specific requirements
for the microwave power density
instrument's characteristics. These
include the requirement that the
instrument be capable of measuring the
radiation leakage within plus 25 percent
and minus 20 percent (1 decibel) and
have a radiation detector with an
effective aperture of 25 square
centimeters (cm) or less as measured in
a plane wave, with the aperture having
no dimension exceeding 10 cm. This
aperture is to be determined at the
fundamental frequency of the oven
being tested for compliance.

Over the past several years, FDA has
evaluated the characteristics of many
microwave survey instruments and the
methods by which these instruments are
calibrated. These evaluations indicate
that it is possible for any commercially
available instrument, if used under
certain measurement conditions, to
produce readings of oven leakage which
are in error by more than 1 decible. This
is because, in addition to the errors
associated with the instrument itself,

other factors such as over leakage
radiation characteristics and
environmental conditions under which
measurements are made also contribute
to the inaccuracy of instrument
readings. Even for a hypothetically
perfect instrument, these other factors
can still introduce uncertainty which is
a significant fraction of 1 decibel
because of current limitations in the
ability to determine such errors and the
lack of an absolute standard with zero -
uncertainty.

Because the agency recognizes the
technical limitations with the
measurement of microwave radiation, it
is proposing an alternate compliance
policy, which will take these limitations
into account. BRH has the responsibility
to review testing programs under which
microwave oven manufacturers certify
their ovens. Manufacturers may, under
the proposal, use any instruments with
uncertainties greater than *1 decibel in
their compliance test programs provided -
that the uncertainties are taken into
account and provided that BRH concurs
with the manufacturer’s stated limit of
uncertainty. For example., if the negative
limit of uncertainty of a particular
instrument is —2 decibel (a ratio of
0.63:1), then allowance for the potential
error would require rejection of those
microwave ovens which, according to
this instrument, indicate leakage
radiation greater than 0.63 milliwatt
{mW)/cm (instead of 1.0 mW/cm as
permitted by §10.30.10{c)(1) of the
standard). The rejection limit would
undoubtedly need to be set even lower
to allow for the other uncertainties in the
measurement process.

The agency has determined that this
proposed new policy would not
compromise microwave oven safety or
lesser compliance with Part 1030. This
policy is similar ta that used in the
enforcement of other performance
standards promulgated under the act.
Therefore, the agency proposes to
amend § 1030.10{c){3)(i} by deleting both
the error limit on compliance testing
instruments and the effective aperture
requirements so that the standard will
not dictate instrument design, but will
allow FDA and the regulated industry to
evaluate overall measurement
uncertainty in specific use situations.
Section 1030.10{c}(3)(ii) would also be
amended to reflect this alternate
compliance policy.

Comments are invited on this and
other alternate compliance policies
which may replace the present
unrealistic =1 decibel error limit for
microwave measurement instruments.

The agency believes that the concept
of "equivalent planewave power
density" should be incorporated into
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§ 1030.10 {C)(1) and (c)(3)(i) as a
.substitute for “power density” to
describe more clearly the radiation
parameter being measured to determine
compliance with the microwave oven
standard. -

The ageny also proposes to add new -
§ 1030.10(b)(8), defining equivalent
plane-wave power density as “the
square of the root-mean-square (RMS) -
electric field strength divided by the .
impedance of free space (377 ohms).”
Expressing power density in this manner
will improve the technical accuracy of |
the standard because the electric field is
the significant factor in terms of both the
radiation absorption in tissue and the
measured parameter at microwave
frequencies. . .

The agency has determined, pursuant
to 21 CFR 25.24 (proposed December 11,
1979; 44 FR 71742}, that this proposal is _
of a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore, .
neither an environmental assessment
nor an environmental impact statement
is required. -~ .

Therefore, under the Public Health
Service Act, as amended by the .
Radiation Control for Health and Safety
Act of 1968 (sec. 358, 82 Stat, 1177-1179
(42 U.5.C. 263f}) and under authority
delegated to the Commissioner of Food
and Drugs-(21 CFR 5.1), it is proposed
that Part 1030 be amended in § 1030.10

' by adding new paragraph (b)(8) and by

revising-paragraph (c)(1) and {c)(3) (i)
and (ii), to read as follows:

§1030.10 Microwave ovens.

* * * * *
* % % v

(8) “"Equivalent plane-wave power
density” means the square of the root-
mean-square (RMS) electric field
strength divided by the impedance of
free space (377 ohms).

(c) Requirements—(1) Power density
. limit, The equivalent plane-wave power
density existing in the proximity of the
external oven surface shall not exceed:

- one (1) milliwatt per squaré centimeter
at any point five (5} centimeters or more
from the external surface of the oven
measured prior to acquisition by a
purchaser, and, thereafter, five (5)

milliwatts per square centimeter.
* * * * *

(8) Measurement and test conditions. -
(i) Compliance with the power density
limit in paragraph (c)(i) of this section
shall be determined by measurement of ..
the equivalent plane-wave power -

~

paragraph.

density made with an instrument which
reaches 90 percent of its steady-state
reading within 3 seconds when the -
system is subjected to a step-function
input signal. Tests for compliance shall
account for all measurement errors and
uncertainties to ensure that the
equivalent plane-wave power density
does not exceed the limit prescribed by

. paragraph (c)(1) of this section.

(if) Microwave ovens shall be in.- .
compliance with the power density limit
if the maximum reading obtained at the
location of greatest microwave radiation
€mission, taking into account all
measurement errors and uncertainties,
does not exceed the limit specified in
paragraph (c)(1) of this section when the
emission is measured through at least
one stirrer cycle. As provided in
§ 1010.13 of this chapter, manufacturers

' may request alternative test procedures

if, as a result of the stirrer

‘characteristics of a microwave oven,

such oven is not susceptible to testing
by the procedures described in this

* * x *

Interested persons may, on or before

" July 1, 1980, submit to the Hearing Clerk
. (HFA-305), Food and Drug
" Administration, Rm. 4-62, 5600 Fishers _

Lane, Rockville, MD 20857, written
comments regarding this proposal. Four
copies of any comments are to be
submitted, except that individuals may
submit one copy. Comments are to be
identified with the Hearing Clerk docket
number found in brackets in the heading
of this document. Received comments
may be seen in the above office between
9 a.m. and 4 p.m., Monday through .
Friday. ]

The agency has determined that this'
document does not involve major
economic consequences requiring
preparation of a regulatory analysis
statement under Executive Order 12044.
A copy of the regulatory analysis
assessment, and other pertinent
background data on which the agency

- relies in proposing these amendments

are on file with the Hearing Clerk, Food
and Drug Administration.
Dated: April 23, 1980.
William F. Randolph,
Acting Associate Commissioner for
Regulatory Affairs. .
[FR Doc. 80-13467 Filed 5-1-80; 8:45 am]
BILLING CODE 4110-03-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[EE~164-78]

' Coordination of Vesting and

Discrimination Requirements for )
" Qualified Plans; Public Hearing on
Proposed Regulations

- AGENCY: Internal Revenue Service,

Treasury.
ACTION: Public hearing on proposed
regulations. .

SUMMARY: This document provides
notice of a public hearing on proposed
regulations relating to rules for
determining if the vesting schedule of a
qualified plan discriminates in favor of
employees who are officers, -
shareholders, or highly compensated.
DATES: The public hearing will be held
on July 10, 1980, beginning'at 10:00 a.m.
Outlines of oral comments must be
delivered or mailed by June 26, 1980,
ADDRESS: The public hearing will be
held in the LR.S. Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington, D.C. The outlines
should be submitted to the
Commissioner of Internal Revenue, Attn:
CC:LR:T (EE-164-78), Washington, D.C.
20224,
FOR FURTHER INFORMATION CONTACT:
Charles Hayden of the'Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington,
D.C. 20224, 202-566-6870, not a toll-free
call,
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 411(d)(1) of the
Internal Revenue Code of 1954. The
proposed regulations appeared in the
Federal Register for Wednesday, April 9,
1980, at page 24201 (45 FR 24201).

~ The rules of § 601.601 {a) (3) of the
“Statement of Procedural Rules” (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and also desire to

_ present oral comments at the hearing on
the proposed regulations should submit
an outline of oral comments to be
presented at the hearing and the time
they wish to devote to each subject by
June 26, 1980.
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Each speaker will be limited to 10
minutes for an oral presentation
exclusive of time consumed by
questions from the panel for the
Government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury
Directive on improving government
regulations appearing in the Federal
Register for Wednesday, November 8,
1978.

By direction of the Commissioner of
Internal Revenue:

George H. Jelly,
Director, Employee Plans and Exempt
Organizations Division.

[FR Doc. 80-13518 Filed 5-1-80; 8:45 am]
BILLING CODE 4830-01-M

26 CFR Part 48

[LR-205-78]

Gas Guzzler Tax; Public Hearing on
Proposed Regulations

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Public hearing on proposed
regulations.

SuMMARY: This document provides
notice of a public hearing on proposed
regulations relating to the gas guzzler
tax.

DATES: The public hearing will be held
on June 19, 1980, beginning at 10:00 a.m.
Outlines of oral comments must be
delivered or mailed by June 5, 1980.

ADDRESS: The public hearing will be
held in the LR.S. Auditorium, Seventh

~ Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue,
N.W., Washington, D.C. The outlines
should be submitted to the
Commissioner of Internal Revenue, Attn:
CC:LR:T {LR-205-78), Washington, D.C.
20224. .
FOR FURTHER INFORMATION CONTACT:
Charles Hayden of the Legislation and
Regulations Division, Office of Chief
Counsel, Internal Revenue Service, 1111

Constitution Avenue, N.W., Washington,”

D.C. 20224, 202-566-6870, not a toll-free
call.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 4064 and 4222

of the Internal Revenue Code of 1954.
The proposed regulations appeared in
the Federal Register for Friday, February
8, 1980 (45 FR 8589).

The rules of § 601.601{a){3) of the
“Statement of Procedural Rules” (26
CFR Part 601) shall apply with respect to
the public hearing. Persons who have
submitted written comments within the
time prescribed in the notice of
proposed rulemaking and also desire to
present oral comments at the hearing on
the proposed regulations should submit
an outline of oral comments to be
presented at the hearing and the time
they wish to devote to each subject by
June 5, 1980. .

Each speaker will be limited to 10
minutes for an oral presentation
exclusive of time consumed by
questions from the panel for the
Government and answers to these
questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyond the lobby of the
Internal Revenue Building until 9:45 a.m,

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the speakers. Copies
of the agenda will be available free of
charge at the hearing.

This document does not meet the
criteria for significant regulations set
forth in paragraph 8 of the Treasury
Directive on improving government
regulations appearing in the Federal
Register for Wednesday, November 8,
1978.

By direction of the Commissioner of
Internal Revenue,

Robert A, Bley, ;
Director, Legislation and Regulations
Division.

[FR Doc. 80-13515 Filed $-1-80: 8.45 am)

BILLING CODE 4830-01-M

DEPARTMENT OF THE INTERIOR
Geolagical Survey
30 CFR 250

Oil and Gas and Sulfur Operations in
the Outer Continental Shelf

AGENCY: U.S. Geological Survey,
Department of the Interior.

ACTION: Extension of Comment Period
on Proposed Rules.

SUMMARY: The U.S. Geological Survey of
the Department of the Interior hereby
extends the comment period on the
proposed rules which amend 30 CFR
250.57 (Air Quality). The proposed rules
were published in 45 FR 15147 (March 7,
1980) with a comment period scheduled
to end on May 8, 1980. The proposed
rules would add to 30 CFR 250.57: (1) a

separate set of exemption formulas and
significance levels for use in determining
whether air emissions from Outer
Continental Shelf facilities lacating in
areas adjacent to the State of California
significantly affect the air quality of an
onshore area and (2) a provision under
which other affected States with air
quality standards more stringent than -
the national ambient air quality
standards may petition the U.S.
Geological Survey for treatment similar
to that accorded California.
DATE: Comments are now due on or
before June 20, 1980.
ADDRESS: Responses should identify the
subject matter and be directed to the
Chief, Conservation Division, Attention:
Environmental Analysis Section, U.S.
Geological Survey, National Center,
Mail Stop 600, Reston, Virginia 22092.
FOR FURTHER INFORMATION CONTACT:
John Goll, Conservation Division, U.S.
Geological Survey. National Center,
Mail Stop 600, Reston, Virginia 22092,
(703) 860-7136.

Dated: April 29, 1980.
Don E. Kash,
Chief, Conservation Division, U.S. Geological
Survey.
{FR Doc. 80-13519 Filed 5-1-80; 8:45 am)
BILLING CODE 4310-31-M

Office of Surface Mining Reclamation
and Enforcement

30 CFRCh. Vil

Determination of Completeness for
Permanent Program Submission From
the State of Indiana

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM)
U.S. Department of the Interior.
ACTION: Proposed Rule: Notice of
Determination of Completeness of
Submission.

SUMMARY: On March 3, 1980 the State of
Indiana submitted to OSM its proposed
permanent regulatory program under the
Surface Mining Control and Reclamation
Act of 1977 (SMCRA). This notice
announces the Regional Director’s
determination as to whether the Indiana
program submission contains each
required element specified in the
permanent regulatory program
regulations. The Regional Director has
concluded a review and has determined
the program submission is incomplete.

ADDRESSES: Written comments on the
Indiana program and a summary of the
public meeting are available for public -
review, 8 a.m.- 4 p.m., Monday through
Friday, excluding holidays at: Office of
Surface Mining, Region IIf, Fifth Floor,
Room 510, Federal Building and U.S.
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Courthouse, 46 East Ohio Street,
Indianpolis, Indiana 46204

Copies of the full text of the proposed
Indiana program are available for
review during regular business hours at
the OSM regional office above and at
the following offices of the State
Regulatory Authority:

‘Indiana Dept. of Natural Resorces,
Division of Reclamation, 309 West
Washington St., Suite 301,
Indianapolis, Indlana 46204

Indiana Dept. of Natural Resources,
Division of Reclamation, Field Office,
101 West Main Street, ]asonvxlle,
Indiana 47434

Office of Surface Mining, District Office,
101 N.W, 7th Street, Evansville,
Indiana 47708 -

FOR FURTHER INFORMATION CONTACT:
Mr. ] M. Furman, Assistant Regional
Director, Office of Surface Mining, Fifth
Floor, Room 527, Federal Building and
U.S. Courthouse, 46 East Ohio Street,
Indianapolis, Indiana 46204, Telephone:
(317) 269-2629.

SUPPLEMENTARY INFORMATION: On
March 3, 1980, OSM received a proposed
+ permanent regulatory program from the
State of Indiana. Pursuant to the
provisions of 30 CFR Part 732,
“Procedures and Criteria for Approval
or Disapproval of State Program
Submissions” (44 FR 15326~15328, March
13, 1979), the Regional Director, Region
111, published notification of receipt of
the Indiana program submission in the
Federal Register of March 11, 1980, (45
FR 15580-15581) and in the following
newspapers of general circulation
within the State: -

Sunday Courier and Press, Evansville, -
Indiana « .

Indianapolis Star, Indianapolis, Indlana

Terre Haute Star, Terre Haute, Indiana

The March 11, 1980, notice set forth .
information concerning public
participation pursuant to 30 CFR 732.11.
This information included a summary of
the Indiana program submission,
announcement of a public review
meeting on April 10, 1980, in
Indlamipohs. Indiana, to discuss the
submission and its completeness, and
announcement of a public comment

.

period until April 15, 1980, for members

of the public to submit written
comments relating to the program and
its completeness Further information
may be found in the permanent
regulatory program regulations and
Federal Register notice referenced
above,

This notice is published pursuant to 30
CFR 732.11(b), and constitutes the
Regional Director’s decision on the
completeness of the Indiana program.

Having considered public comments,
testimony presented at the public review
meeting and all other relevant :
information, the Regional Director has
determined that the Indiana submission
does not fulfill the content requirements
for program submission under 30 CFR _
731.14 and is therefore incomplete.

In accordance with § 732.11(c) of the
permanent regulatory program
regulations, the following required"
elements are missing from the proposed
Indiana permanent regulatory program:

+ 1, The Indiana Program Submission
does not include a copy of state

‘regulations which have been

promulgated or which are in process of
promulgation to implement and enforce
their state law as required by § 731.14(a}
of 30 CFR, Chapter VII.

2. The Indiana Program Submission
does not contain an Attorney General or
Chief Legal Officer opinion as required
by § 731.14(c) of 30 CFR, Chapter VIL

3. The Indiana Program Submission
does not contain a Section-by-Section
comparison of Indiana law and
regulation and the Federal law and
regulation as required by § 731.14(c) of
30 CFR, Chapter VII.

4. The Indiana Program Submission
does not contain a copy of the legal
document which designates one state

-agency as the regulatory authority and

authorizes that agency to implement,
administer, and enforce a State program
and to submit grant applications and
receive and administer grants under

§ 731.14(d) of 30 CFR, Chapter VII

5. The Indiana Program Submission
does not contain copies of supportmg
agreements between agencies which
will have duties in the State program as
required by § 731.14(f) of 30 CFR,
Chapter VIL )

6. The Indiana Program Submission
does not contain’an explanation of
projected use of professional and
technical personnel that are available to
the regulatory aunthority from other
agencies as required by § 731.14(k) of 30

. CFR, Chapter VIL

7. The Indiana Program Submission
does not contain a complete system for
enforcing the administrative, civil and
criminal sanctions of state laws and
regulations relating to regulatlon of coal
exploration and surface coal mining and
reclamation and surface coal mining and
reclamation operations as required by
§ 731.14(g)(5) of 30 CFR, Chapter VIIL

8. The Indiana Program Submission
does not contain any descriptions, flow
charts, or other documentation for a
system to enforce permanent program
standards as required by § 731.14(g)(6)
of 30 CFR,; Chapter VII.

.9. The Indiana Program Submittal
does not contain any description of a

.proposed system for providing for a

small operator assistance program as

.required by § 731.14(g)(16) of 30 CFR, -

Chapter VII

Indiana may submit additions to
remedy the incomplete elements
identified by the completenessreview
and any other modifications of the
proposed Indiana program until June 16,
1980.

If the State fails to supply these
missing elements by that deadline, its
program will be initially disapproved by
the Secretary as set forth in 30 CFR
732.11(d). The Regional Director's
determination that the proposed
program is complete with respect to the
remaining elements required by 30 CFR
731.14, does not mean that those
elements are substantively adequate.

No later than June 23, 1980, the
Regional Director will publish a notice
in the Federal Register and in the
following newspapers of general
circulation initiating substantive review
of the Indiana submission:

Sunday Courier and Press, Evansville,

Indiana .

" Indianapolis Star, Indianapolis, Indiana

Terre Haute Star, Terre Haute, Indiana

This review will include a formal
public hearing and written comment
period. Procedures will be detailed in
that notice. Further information
concerning how that substantive review
will be conducted may be found in 30
CFR 732.12.

The Office of Surface Mining is not
preparing an environmental impact
statement with respect to the Indiana
regulatory program, in accordance with
Section 702(d) of SMCRA {30 U.S.C.
Section 1292(d)) which states that
approval of State programs shall not
constitute a major action within the
meaning of Section 102(2)(C) of the
National Environmental Policy Act,

Dated: April 23, 1980,
Edgar A. Imhoff,
Regional Director. -

{FR Doc. 80-13508 Filed 5-1-80; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Chapter ViI

Determination of Completeness for
Permanent Program Submission From
the State of lllinois

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM)
1U.S. Department of the Interior.
ACTION: Proposed Rule: Notice of
Determination of Completeness of
Submission.

SUMMARY: On March 3, 1980 the State of
Illinois submitted to OSM its proposed
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permanent regulatory program under the

Surface Mining Control and Reclamation

Act of 1977 (SMCRA). This notice

announces the Regional Director's

determination as to whether the lllinois
program submission contains each
required element specified in the
permanent regulatory program
regulations. The Regional Director has
concluded a review and has determined
the program submission is incomplete.

ADDRESSES: Written comments on the

* Illinois program and a summary of the
public meeting are available for public
review, 8 a.m.~4 p.m., Monday through

Friday, excluding holidays at:

Office of Surface Mining, Region II,
Fifth Floor, Room 510, Federal
Building and U.S. Courthouse, 46 East
Ohio Street, Indianapolis, Indiana
46204 ]

Copies of the full text of the proposed
Illinois program are available for review
during regular business hours at the
OSM regional office above and at the
following offices of the State Regulatory
Authority:

Department of Mines and Minerals,
Division of Land Reclamation, 227
South 7th Street, Suite 204,
Springfield, llinois 62706

Department of Mines and Minerals,
Division of Land Reclamation,
Southern District Field Office, Route 6,
Box 140A, Marion Lllinois 62959

Office of Surface Mining, District Office,
74 Old State Capitol Plaza, North,
Springfield, Illinois 62701

FOR FURTHER INFORMATION CONTACT:

Mr. J. M. Furman, Assistant Regional

Director,

Office of Surface Mining, Fifth Floor,
Room 527, Federal Building and U.S.
Courthouse, 46 East Ohio Street,
Indianapolis, Indiana 46204,
Telephone: (317) 269-2629

SUPPLEMENTARY INFORMATION: On

March 3, 1980, OSM received a proposed

permanent regulatory program from the

State of Illinois. Pursuant to the

provisions of 30 CFR Part 732, |

“Procedures and Criteria for Approval

or Disapproval of State Program

Submissions” {44 FR 15326-15328, March

13, 1979), the Regional Director, Region

I, published notification of receipt of

the Illinois program submission in the

Federal Register of March 11, 1980, (45

FR 15583-15584) and in the following

newspapers of general circulation

within the State:

Benton Evening News

Springfield Journal-Register

Belleville News Democrat -

The March 11, 1980, notice set forth
information concerning public
participation pursuant to 30 CFR 732.11.

¢

This information included a summary of
the Illinois Program submission,
announcement of a public review
meeting on April 10, 1980, in Springfield,
1llinois, to discuss the submission and
its completeness, and announcement of
a public comment period until April 15,
1980, for members of the public to
submit written comments relaling to the
program and its completeness. Further
information may be found in the
permanent regulatory program
regulations and Federal Register notice
referenced above.

This notice is published pursuant to 30
CFR 732.11(b), and constitutes the
Regional Director's decision on the
completeness of the Illinois program.
Having considered public comments,
testimony presented at the public review
meeting and all other relevant
information, the Regional Director has
determined that the Hlinois submission
does not fulfill the content requirements
for program submissions under 30 CFR
731.14 and is therefore incomplete.

In accordance with Section 732.11(c)
of the permanent regulatory program
regulations, the following required
elements are missing from the proposed
Illinois permanent regulatory program:

1. The Illinois Program Submission
does not include a legal opinion from
their Attorney General as required by
Section 731.14(c) of 30 CFR, Chapter VIL

2. The Illinois Program Submission
does not include narratives or
descriptions of the existing and/or
proposed organization of the agency as
required by Section 731.14{e) of 30 CFR,
Chapter VIL

3. The Lllinois Program Submission
does not include any statistical
information concerning coal exploration
operations, or alternately specify that
there is none as required by Section
731.14(h) of 30 CFR, Chapter VIL

4, The Tllinois Program Submission
does not include brief descriptions of
other programs that may be
administered by the Regulatory
Authority as required by Section
731.14(0) of 30 CFR, Chapter VII.

5. The Illinois Program Submission
includes a copy of the draft regulations
rather than either promulgated
regulations or regulations which are in
the process of promulgation as required
by Section 731.14(a) of 30 CFR, Chapter
VIL

Ilinois may submit additions to
remedy the ingomplete elements
identified by the completeness review
and any other modifications of the
proposed Illinois program until June 16,
1980.

If the State fails to supply these
missing elements by that deadline, its
program will be initially disapproved by

the Secretary as set forth in 30 CFR
732.11(d). The Regional Director’s
determination that the proposed
program is complete with respect to the
remaining elements required by 30 CFR
731.14, does not mean that those
elements are substantively adequate.
No later than June 23, 1980, the
Regional Director will publish a netice
in the Federal Register and in the
following newspapers of general
circulation initiating substantive review
of the Illinois submission:
Benton Evening News, Springfield Journal-
Register, Belleville News Democrat

This review will include a formal
public hearing and written comment
period. Procedures will be detailed in
that notice. Further information
concerning how that substantive review
will be conducted may be found in 30
CFR 73212,

The Office of Surface Mining is not
preparing an environmental impact
statement with respect to the Hlinois

. regulatory program, in accordance with

Section 702(d) of SMCRA 30 USC,

Section 1292(d) which states that

approval of State programs shall not

constitute a major action within the

meaning of Section 102(2)(c} of the

National Environmental Policy Act.
Dated: April 24, 1980.

Edgar A. Imboff,

Regional Director.

{FR Doc. 20-13509 Filed 5-1-80; &45 am]

BILLING CODE 4310-05-M

30 CFR Chapter Vil

Determination of Completeness for
Permanent Program Submission From
the State of Colorado

AGENCY: Office of Surface Mining
Reclamation and Enforcement {OSM),
U.S. Department of the Interior.
ACTION: Proposed rule: Notice of
determination of completeness of
submission.

SUMMARY: On February 29, 1980, the
state of Colorado submitted to OSM its
proposed permanent regulatory program
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). This
notice announces the Regional
Director’s determination as to whether
the Colorado program submission
contains each required element
specified in the permanent regulatory
program regulations. The Regional -
Director has concluded his review and
has determined the Colorado program
submission is complete.

ADDRESS: Written comments on the
Colorado program and a summary of the
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. public meeting are available for public

review, 8:00 a.m.—4:00 p.m., Monday
through Friday, excluding holiday at:
Office of Surface Mining Reclamation
and Enforcement, Departmént of the
Interior, Region V, Brooks Towers, 1020
15th Street, Denver, Colorado 80202.
Copies of the full text of the proposed
Colorado program are available for °
review during regular business hours at
the OSM Regional Office above and at
the following offices of the State
regulatory authority: Mined Land
Reclamation, Department of Natural
Resources, 1313 Sherman Street, Denver,
Colorado 80202,
FOR FURTHER INFORMATION CONTACT:
Sylvia Sullivan, Public Information
Office, Office of Surface Mining, Region
V, Department of the Interior, Brooks
* Towers, 1020 15th Street, Denver,
Colorado 80202, (303) 837—4731.

SUPPLEMENTARY INFORMATION: On
February 29, 1980, OSM received a
proposed permanent regulatory program
form the state of Colorado. Pursuarit to
the provisions of 30 CFR Part 732, .
“Procedures and Criteria for Approval
or Disapproval of State Program
Submissions” {44 FR 15326-15328 March
13, 1979), the Regional Director, Region
V, published notification of receipt of
the program submission in the Federal
Register of March 11, 1980, and in the
following newspapers of general

circulation within Colorado: The Denver -

Post. > .

Part 732 of the pérmanent program
regulations established a schedule for
the review of all State program
proposals based upon a final submission
date of August 3, 1979. On July 25, 1979
the U.S. District Court for the District of
Columbia, in response to a suit filed by

. the state of Illinois, enjoined the _

Department of the Interior from
requiring the submission of State
programs under Section 503(a) of the
Act until March 3, 1980. As a result of.
this court ordered change in the required
submission deadline the Office
announced an amendment to Section _
731.12 of the final regulations in the
October 22, 1979, Federal Register (44 FR
60969). The amended regulation revises
the original schedule by making
§8732.11, 732.12 and 732.13 iapplicable
for-post August 3, 1979, submissions. In
lieu of this schedule, Section 731.12(d)
authorizes the Regional Director to

make aodjustments in the timing of the
review process for State programs.

The following timetable sets forth the
general schedule for review of the
Colorado proposed State regulatory
program: .

—A final date for the submission of
program changes by Colorado will be
June 12, 1980.

—A public hearing will be held on
July 18, 1980. -
—A final date for the submission of

public comments will be July 23, 1980.

—The initial decision of the Secretary
‘will be announced approximately 40
days after the public hearing,

‘approximately 180 days from the

original date of the State submission, *

This notice is published pursuant to 30
CFR 732.11(b) and constitutes the
Regional Director’s decision on the
completeness of the Colorado program.
Having considered public comments,
testimony presented at the public review
meeting and all other relevant
information, the Regional Director has
determined that the Colorado
submission does fulfill the content
requirements for program submission
under 30 CFR 731.14 and is therefore
complete. - o

No later than June 17, 1980, the
Regional Director will publish a notice
in the Federal Register and in the
following newspapers of general
circulation in Colorado initiating
substative review of the program
submission: The Denver Post.

The review will include an informal -
public hearing and written comment
period. Procedures will be detailed in
that notice. Further information
concerning how that substantive review
will be conducted may be found in 30
CFR 732.12. - .

The Office of Surface Mining is not
preparing an environmental impact
statement with respect to the Colorado
regulatory program, in accordance with
Section 702(d) of SMCRA (30 U.S.C.

§ 1292(d)), which states that approval of
State programs shall not constitute a
major action within the meaning of
Section'102(2)(C) of the National
Environmental Policy Act.

Dated: April 29, 1980,

Donald A. Crane, .

Regional Director.

[FR Doc. 8013510 Filed 5~1-80; 8:45 am]
BILLING CODE 4310-05-M ) ¢

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

s[FRL 1482-8]

Approval and Promulgation of
Implementation Plans; Florida:
Proposed Temporary Relaxation of
Particulate Emission Limits for Florida
Power & Light Co.’s Sanford Plant

AGENCY: Environmental Protection
Agency. -
ACTION: Proposed rule.

SUMMARY: EPA today proposes to

. approve a revision to the Florida State

Implementation Plan which will allow
the Florida Power and Light Company to
conduct a one-year test to determine the
feasibility of burning a mixture of coal
and oil in a 400 megawatt utility boiler
designed to burn oil only. The results of
the test will indicate whether similar
units can be converted to coal-oil
mixtures to reduce dependence on
foreign oil. The selected boiler, Unit 4 at

.the Florida Power and Light, Sanford
" generating station, has insufficient air

pollution controls to meet present State
emission limitations for boilers burning
coal. The proposed revision would allow
a one year relaxation of the particulate,
visible, and excess emission limitations
in order to allow the test to be
conducted without the installation of
additional air pollution controls, The
public is invited to submit written
comments on this proposal.

DATES: To be considered, comments
must be submitted on or before June 2,
1980.

ADDRESSES: The Florida submittal may
be examined during normal business
hours at the following EPA offices:
Public Information Reference Unit,

‘Library Systents Branch,
Environmental Protection Agency, 401
M Street, SW., Washington, D.C.
20460;

Library, Environmental Protection
Agency, Region 1V, 345 Courtland
Street, NE,, Atlanta, Georgia 30308.

" In addition, the Florida revision may
be examined at the office of the Florida
Department of Environmental
Regulation, Twin Towers Office
Building, 2600 Blair Stone Road,
Tallahassee, Florida 32301. Comments
should be submitted to Mr. Roger Pfaff
at the address given below.

FOR FURTHER INFORMATION CONTACT:
Roger Pfaff, EPA Region 1V, Air
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Programs Branch, 345 Courtland St NE,,
- Atlanta, Georgia 30308, 404/881-3286 or
FTS 257-3286.

SUPPLEMENTARY INFORMATION: On
February 4, 1980, the Florida Department
of Environmental Regulation submitted
to EPA the proposed implementation
plan revision described above in the
Summary. To accommodate the test
burn, it is necessary to relax the State
limitations on particulate emissions,
visible emissions, and excess emissions.
Also, a change is required in a SIP
revision approved by EPA on February
29, 1980 (45 FR 13455), which allowed
the Sanford Plant to meet emission
limits higher than those previously
allowed, but lower than those proposed
today. The previous SIP limitation for
Sanford Unit 4 was 0.1 pounds of
particulate matter per million BTU's
heat input (Ib/MM BTU). The SIP
revision for Sanford Units 3, 4, and 5
approved on February 29, 1980 (45 FR
13455), allow particulate emissions of 0.3
1b/MM BTU. The revision proposed
today would allow a limit of 5150
pounds of particulate per hour, averaged
over 24 hours, with an alternative
plantwide limit of 6850 pounds per hour,
averaged over 24 hours. For visible
emissions and for mass emissions during
certain conditions, such as startup,
shutdown, and malfunction, the revision
proposed today would grant a complete
exemption during the one-year test
period.

The proposed test at Sanford Unit 4 is
subject to EPA regulations for the
Prevention of Significant Air Quality
Deterioration (PSD), 40 CFR 52.21. A
PSD permit for the proposed test was
issued on February 20, 1980. The permit
contains conditions which include a
limitation on particulate emissions of
5639 pounds per hour and 1.57 Ib/MM
BTU.

The SIP revision contains SO,
emission limits necessary to protect the
Federal PSD increments for Class I
areas. The limits can be met either by
limiting Unit 4 to 2.75 1b/MM BTU and
Units 3 and 5 to 2.59 Ib/MM BTU, or by
limiting Unit 4 to 2.51 Ib/MM BTU and
Units 3 and 5 to 2.75 lb/MM BTU.

The proposed SIP revision submitted
by Florida has been reviewed by-EPA
and found to comply with all
requirements of the Clean Air Act and
EPA regulations promulgated
thereunder. In order to monitor
compliance with the proposed emission
limitations, the company will conduct
particulate emission tests at appropriate
intervals. Emission tests required under
the State SIP submittal will be sufficient
to meet EPA requirements for
particulate tests at Unit 4 if EPA test
methods are employed. In addition, fuel

analyses will be required in orderto .
determine compliance with SO, limits.
Since some of the emission limitations

~are based upon simultaneous emission

rates from all three boilers at the plant,
a procedure must be-developed for
relating emission rates to other, more
quickly measured, operating
characteristics. Accordingly, the
company will be required to develop
relationships between results of the Unit
4 emission tests versus opacity and
megawatt load, in order to enable the
State and EPA to determine continuing
compliance. These data will be used in
conjunction with the assumption that
Units 3 and 5 are always emitting
particulate matter at the maximum
allowable emission rate of 0.3 1bs/MM
BTU at all loads in order to determine
compliance with the plantwide
particulate limit. The test protocol,
including identification of test methods
to be used, will be developed by EPA,
the State, and the company during the
comment period. Comments are solicited
on the development of the test program.

Proposed Action

Based on the foregoing, EPA is
proposing to approve the Florida
revision to the emission limitations at
Sanford Unit 4. The public is invited to
participate in this rulemaking by
submitting written comments on the
proposed revision. After considering all
pertinent comments received together
will all other information available to
him, the Administrator will take final
action on this proposal.

(Sec. 110, Clean Air Act (42 U.S.C. 7410))

Dated: April 25, 1980.

Rebecca W, Hanmer,
Regional Administrator.

{FR Doc. 80-13523 Piled 5-1-8; 8:45 am]
BILLING CODE 6560-01-M

40 CFR Part 52

{FRL 1482-7]
AGENCY: Environmental Protection

Agency (EPA).

ACTION: Notice of Extension of the
Closing of the Record of Proceedings
under Section 126 of the Clear Air Act.

SUMMARY: In a notice dated March 17,
1980, 45 Federal Register 17048, EPA
announced that a hearing would be held
on April 17, 1980 in Louisville, Kentucky
to initiate proceedings under section 126
of the Clean Air Act on the issue of
whether the Public Service Indiana
Gallagher Station emits sulfur dioxide in
violation of section 110{a}(2)(E)(i) of the
Clean Air Act. The hearing was held, at
which time it was announced that the
public comment period would be kept

open until 30 days from the date of the

hearing.

This notice announces the extension
of the closing date until May 19, 1980,
the first business day 30 days after the
public hearing.

DATES: Deadline for submission of

written materials and closing of public

hearing record is May 19, 1980.

FOR FURTHER INFORMATION CONTACT:

Mr. Robert Miller, Air Programs Branch,
U.S. Environmental Protection
Agency, Region V, 230 South
Dearborn Street, Chicago, lllinois
60604, (312) 886-6031.

Mr. Barry Gilbert, Air Programs Branch,
U.S. Environmental Protection
Agency, Region 1V, 345 Courtland
Street, Atlanta, Georgia 30308, (404)
881-32886.

Dated: April 28, 1950.
John McGuire,
Regional Administrator.
{FR Doc. 80-13578 Filed 5-1-80: 8:45 am}
BILLING CODE 6560-01-M

n——

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-5723]

Natlonal Flood Insurance Program;
Revislon of Proposed Flood Elevation
Determinations for the Town of Wise;
Wise County, Va.

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Wise, Wise County, Virginia. -

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year} flood
elevations published in 44 FR 63556 on
November 5, 1979, and in the Coalfield
Progress, published on September 20,
and September 27, 1979, and hence
supersedes those previously published
rules.
DATES: The period for comment will be
ninety (80) days following the second
publication of this notice in a newspaper
of local circulation in each community.
ADDRESSES: Maps and other information
showing the detailed outlines of the
floodprone areas and the proposed flood
elevations are available for review at
the Municipal Building, 122 Main Street,
Wise, Virginia.

Send comment to: Honorable Roger
Cox, Mayor of Wise, P.O. Box 1100,
Wise, Virginia 24293.
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‘ FOR FURTHER.INFORMATION CONTACT:

Mr. Robert G. Chappell, National Flood"
Insurance Program, Office-of Flood
Insurance,(202)426-1460 or Toll Free
Line (800):424-8872, Room:5150, 451
Seventh Street; SW, Washmgton,,D C.
20410.

SUPPLEMENTARY INFORMATION' Pl'oposed g

base (100-year)flood elevations-are .
listed .below for.selected locations in the
Town of Wise, Virginia, in accordance
with Section110 of'the Flood Disaster -

Protection.Act of 1973 (Pub. L.:93-234),
87 Stat. 980, which-added Section 1363
to the National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development.Act of 1968.(Pub. L.

'90-448), 42 11.5.C. 40014128, .and 44 CFR

87.4(a)) {presently appearing .at its
former Title 24, Chapter 10, Part 67.4{a)).

These base (100-year) flood elevations
are the basis for the flood plain
management:measures-that the
community is required to:either adopt or

show evidence of being already in effect
in-orderto quahfy or remain qualified
for participation in the National Flood
Insurance Program (NFIP),

These modified elevations willalso be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their.contents and for-the '
sécond layer-of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations are;

~

#Depth in
) - ' . oot above

State .City/town/county - -Source.of flooding Location ground.
by - *Elovation

. ‘In foot

ANGVD)

g Town:of Wise, Wise County...... Glade'Creek ‘Confluence with'Yellow Creek *2,361
. ‘Elam;Streat (up: 2,427

AU.S. Route 23 { 2,432

J. J. Kelley School Drive (i *2,440

Upstream Corporato Limits... *2,449

Yellow'Creek. Corporate Limits 2,142

1st Downstream Private Drive (extended) *2,224

*Confl -with Glade f‘nnlr *2,361

} X :State'Route 646 22,420

State Route 640. (upst:eam) °2,429

“Private Road at upst limits 2,443

Jributary toYénow CrEEKwwrmnrmmmnr LCONIUENCE With YelloW Croek. 2,428

R -First downstreamn crossing of Private.Road off.of Stale Route 640........ 2430
Upstream Corporate Limits...... *2,430

(National Flood Insurance Act of 1968 (Title X1l 'of Housing -and Urban Development Act of 1988), effective January 28, 1969 (33 FR 17604,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive- Order 12127, 43 ‘FR 19367; and delegation of authority to Federal Insurance

Administrator 44 FR 20363).
Issued: Apnl 17, 1980,

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 80-13370 Filed '5-1-80; 8:45am] '

BILLING CODE 6718-03-M
44 CFR Part 67 Review, published on or-about Line (800) 424-8872, Room 5150, 451

. September 19, 1979, and September26, Seventh Street, SW, Washington, D.C.
[Docket No. FEMA-57273 - 1979, and hence supersedes those 20410

National Flood Insurance Program;
Revislon:of Proposed.Flood.Elevation
Determinations for the Village of
Liverpool, Onondaga County, N.Y.

AGENCY: Federal Tnsurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
‘comments are solicited on the proposed
‘base (100-year) flood elevationslisted
below for selected locations in‘the
Village of Liverpool, Onondaga County,
New York,

Dueto recent engineering analy51s, 3
this proposed rule revises the:proposed
determinations of base [100-year) flood
elevations publishedin-44 FR.64459 on
or about November 7, 1979, and:in The

previously published rules. *
DATES: The period for comment will be

" ninety (90) days followmg the second
--. publication of this notice in.a newspaper

of local circulation in each community.

ADDRESSES: Maps and other information
showing the detailed outlines of the

- flood-prone areas and the proposed -

flood elevations are available for review
at the Village Hall, Second:Street,

"Liverpool, New York.

-Send comments to; Honorable Floyd
Tillotson, Mayor.of Liverpool, 604
Balsametreet,leerpoo] New York
13088 -

FOR FURTHER INFORMATION CONTACT:"
Mr. Robert'G./Chappell, National Flood
Insurance Program, Office of Flood
Insurance,.(202)-426-1460.or Toll Free

SUPPLEMENTARY INFORMATION: PX‘OpOSOd
base (100-year) flood elevations are
listed.below for selected locations in the
Village of Liverpool, in accordance with
Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added Section 1363
to the Nafional Flood Insurance Act of
1968 (Title X1II of the Housing and
Urban Development Act of 1968 {Pub. L.
90-448), 42 U.S.C. 4001~4128, and 44 CFR
67.4(a)) (present]y -appearing at its
former Title 24, Chapter 10, Part 67.4(a)).

These base' (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain gualified
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for participation in the Nation.al Flood
Insurance Program (NFIP).

These modified elevations will also be

used to calculate the appropriate flood

insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing

buildings and their contents.
The proposed base (100-year) flood
elevations are:

e
State City/town/country Source of flooding Locaton ground.
*Blevation
nfect
. ~NGVD)
New York. Uvém.vmage.mxdaga Onondaga Lake.
) - Bloody Brook Intersaction of Lake Parway and Tukp Street 372
Intacsoaction of Oswogo Skeet snd Saling Steet *a7s
intersaction of Coarad and Corpocate Limit a2

{National Flood Insurance Act of 1968 (Title XIIl of Housing and Urban Development Act of 1968), effeclive January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

~ Administrator 44 FR 209963).
Issued: April 17, 1980.
Gloria M. Jimenez,
Federal Insurance Administration.
[FR Doc. 80-13371 Filed 5-1-80; 845 am]
BILLING CODE 6718-03-M

44 CFR Part 67 .
[Docket No. FEMA-5814]

National Flood Insurance Program;
Proposed Base Flood Elevations; for
the City of Benbrook, Tarrant County,
TX

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule,

SUMMARY: Technical information or
comments are solicited on the proposed
floodway and base flood elevations on
Stream 26 through Country Day
Meadows in Benbrook, Texas.

The proposed floodway and base
flood elevations will be the basis for the
flood plain management measures on
Stream 26 in Benbrook, if finalized.

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in the
newspaper of local circulation in the
above-named community.
ADDRESS: Maps and other information
showing the proposed base flood
elevations and floodways will be
available for review upon request,
Send comments to: The Honorable
Jerry Dunn, Mayor, City of Benbrook,
811 Winscott Road, Benbrook, Texas
76126.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, Acting
Assistant Administrator, Program
Implementation & Engineering Office,
National Flood Insurance Program, 451

» Seventh Street, 5.W., Washington, DC

20410, (202) 755-6570, or toll free line

x

(800} 424-8872 or (800) 424-8873
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the proposed floodway and
base flood elevations (100-year flood)
for the City of Benbrook, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added Section 1363
to the National Flood Insurance Act of
1968 (Pub. L. 90-448), 42 U.S.C. 4001~
4128, and 44 CFR Part 67 (presently
appearing at its former Section 24 CFR
Part 1917). These base flood elevations,
together with the flood plain
management measures required by
Section 60.3 (presently appearing at its
former Section 1810.3} of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their flood plain
management requirements, The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State, or regional entities. The
proposed base flood elevations will also
be used to calculate the appropriate
flood insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.
- The proposed floodway on Stream 26
through Country Day Meadows is
located at the channel banks of the
improved stream from its confluence
with the Clear Fork Trinity River
upstream to Bryant Irvin Road.

The proposed base flood elevations

- are as follows:

Sowurce of ooding Location and
*elevation
S¥oam 28 Confk with Clear Fork 597

Trinity River.

Upstream of proposed 600
Beltare Drive South.

Downsweam of Bryant kvin 604
Orive.

*Elevaiion in feet, natoneal geodetic vertical delura.

(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development Act
of 1968), effective January 28, 1968 (33 FR

. 17804, November 28, 1968), as amended; 42

U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20063).

Issued: April 14, 1960.
Gloria M. Jimenez,
Federal Insurance Administrator.
{FR Doc. 80-13372 Filed $-1-80; 2:45 am}
BILUNG CODE 6718-03-M

44 CFR Part 67
[Docket No. FEMA-5788]

'Nauonal Flood Insurance Program;
Revislon of Proposed Flood Elevation
Determinations for the City of Story

« City, Story County, lowa

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SURMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Story City, Story County, Iowa.
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Due to recent. engmeenng analysis, -
this proposed rule revises the proposed

determinations of base (100-year) flood -

elevations published in the Story City
Herald on March 5, 1980 and March 12,
1980, and in 45 FR 15226 published on
March 10, 1980, and hence supersedes
those previously published rules.

DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in the above named -

- community. -
ADDRESSES: Maps and other information
showing the.detailed .outlines-of the
flood-prone areas and the proposed .
flood base(100-year)-elevations are
available for review at the City Hall,
Story City, Iowa 50248.

Senﬂ comments to: Mr, Charles A.

" Button, City Administrator, City of Story

City, City Hall, Story City, Iowa 50248
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, (202) 426-1460 or
Toll Free Line (800) 424-8872 {In Alaska
and Hawaii call Toll Free Line {800) 424-
9080), Room 5150, 451 Seventh Street,
S.W., Washington, D.C. 20410
SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations:in the

. City of Story City, Story County, Iowa,

.in.accordance with.section 110.of the
Flood Disaster Protection Act of 1973
{Pub. L.-93-234), 87 Stat.-980, which

added section 1363 to the National Flood.

Insurance Act of 1968 (Title X1iI of the

Proposed Base (100-year) Flood Elevations '

Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C. 4001- *
4128, and 44 CFR 67.4 (a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show:evidence of being already in effect
in otder to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP). N

These modified-elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the

. second layer of insurance on existing

buildings and their contents.
The proposed base (100-year) flood
elevations for selected locations are:

#Deopthin

: : - foot abovo
., <State . -City/town/county -. . -Source-of.flooding - a .Location ground.

N . *Elevation

Infeot

(NGVD)

lowa (C)-Story-City,-Story .Countyum...... Skunk River. e ‘AbOUL 1:0 mile downstream of Broad Street *967
. . About 1.0 mile upstream of Broad Street *976
U i Creek About 500 feet downstream of Forest A *o71

& About 100 feet downstream of Eight Street ‘014

. Maps available.at City'Hall,'Story:City, lowa.

-About 100-feet upstream of Grand AVENUS wuwmsmmmsmsmmmmsmsisssssaist

Send comments to Mr. Charles A, Button, City ;3drnlnistr§(or. City of'Story City, Cny HalLStory-City,:lgy:{SOZ«t&.

‘992

(National Flood Insurance Act of 1968 (Title XIII of Housing .and Urban Development Act of 1968}, effective January 28, 1969 (33 FR 17604,
November 28, 1968), as amended; 42 U.S.C. 4001—4128 Executive Order 12127, 44 TR 19367; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963).
Issued: March 28, 1980,

Gloria M., Jimenez,

Federal Insurance -Administrator.

(FR Doc. 80-13373 Filed 5-1-80; 8:45.8m] -

©  BILLING CODE 6718-03-M

™

44 CFR Part 67
[Dacket No. FI-5207]

National Flood Insurance Program;
Revision of Proposed Flood Elevation
Determinations for the Village of
Bensenville, Du Page and Cook
Counties, Il

AGENCY:-Federal Ingurance
Administration, FEMA.
ACTION: Proposed rule,

SUMMARY: Technical information or
comments are solicited on‘the proposed
base (100-year) flood elevations listed
below for selected locations inthe
Village of Bensenville, Du Page and
Cook Counties, lllinois.

Due to the recent engineering
analysis, this proposed rule revises the
proposed determinations of base {100-
year) flood elevations published in The

~ Voice on August 15, 1978 and August 22,

1979,-and in 44 FR 48285 published on
August 17,1979, and hence supersedes
those previously published rules.

DATES: The period for comment will be
ninety (90) days follow'ing ‘the second
publication of this notice in a newspaper
of local circulation in the above: named
community,

ADDRESSES: Maps and other information
showing the detailed outlines of the

. flood-prone areas and the proposed

flood base:(100 year) elevations are

- . available for review-at the Village Hall,

EngmeenngDepartment, 700 West
Irving Park Road, Bensenville, Illinois.
Send comments to: Mr. Richard A.

) Weber, Village President, Village of

Bensenville, Village Hall, 700 West
Irving Park Road, Bensenville, Illinois
60106.

FOR FURTHER INFORMATION CONTACT' .
Mr. Robert G.-Chappell, National Flood -
Insurance Program, (202) 426-1460 or

Toll Free Line (800) 424-8872 (In Alagka
and Hawaii call Toll Free Line (800) 424=
9080), Room 5150, 451 Seventh Streol,

-~ 8.W., Washington, D.C. 20410.
- SUPPLEMENTARY INFORMATION: Proposed

base (100-year) flood elevations are
listed below for selected locations in the
Village of Bensenville, Illinois, in
accordance with section 110 of the Flood
Disaster Protection Act of 1973 (Pub. L.
93-234), 87 Stat, 980, which added
section 1363 to the National Flood
Insurance Act of 1968(Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L. 90-448), 42 U.S.C, 4001~
4128, and 44 CFR 67.4 (a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
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in order to qualify or remain qualified
for participation in the National Flood
Insurance Program [NFIP).

These modified elevations will also be

usd to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing

Proposed Base (100-year) Flood Elevations

buildings and their contents.
The proposed base (100-year) flood
elevations for selected locations are:

#Depthin
feet above
State City/town/county Source of flooding Locakon ground.
*Elevaton
‘ in feet
(NGVD)
Hiinois (V) Bensenville, Du Page and B wills Drch. Atthe & corporaie keniks. 682
Gook Counties. About 400 foet downsoam of the Chcago and North Westemn Rail- *662
toad. R
Just upstream of the Chicego and North Wesiem Rawroad ceneeee *665
Just dosmetroam of kving Pak Road *667
Addison Creek About 700 foat dovwnsiream of Diena Court. *856
Just downsyrsam ol George Sweet °656
Addson Cresk, Tributary No. 1., Moush at George Skeet Resecvor 655
Just downstream ol Evergraen Swoet *658
downsiream of hlarion Street *663
Addison Croek, Tridutary No. 2.... Mouth at George Skeet Resavor *857
About 800 feot Lpsyoam of mouth 663
Just of York Rosd. *663
Just ups ol Ctarch Road *679
Addison Creok, Tributary No. S..... Al the conliuence with Addeon Craek Thbutary NO. 2o *663
About 450 feet upsiroam of Gecrge Steet. °663
Al the upstrosm corporale i, *684
Addison Creek, Trbutary No. 4.... Al the confivence with Addeon Creek Tridutary No. 2 °677
About 800 Feet upsraam ol Church Road °678
Goorge Street Reservolr Shocele *652

MapsavalaﬂealWageHa&&gineabgDeputh?WWestmmammm
Send comments to Mr. Richard A. Weber, Vlage President, Village of Banssnvike, Vilage Hall, 700 VWest kving Park Rosd, Sonsarnille, iinois 60106,

(National Flood Insurance Act of 1968 (Title XIH of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 18367; and delegation of authority to Federal Insurance ~

Administrator, 44 FR 20963).

~ Issued: April 15, 1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
{FR Doc. 80-13574 Filed 5-1-80; 8:45 am]
BILLING CODE 6718-03-M

44 CFR Part 67
[Docket No. FI-5387]

National Flood Insurance Program;
Revision of Proposed Flood Elevation
Determinations for the Town of
Watertown, Middlesex County, Mass,

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the Town
of Watertown, Middlesex County,
Massachusetts.

, Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year} flood
elevations published in the Watertown
Press on May 17, 1979 and May 24, 1979,

and in 44 FR 25880 published on May 3,
1979, and hence supersedes those
previously published rules.

DATES: The period for comment will be
ninety (90) days following the second

-publication of this notice in 8 newspaper

of local circulation in the above named
community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
flood base (100 year) elevations are
available for review at the Town Clerk’s
Office, Main Street, Waterlown,
Massachusetts. Send comments to: Mr.
Thomas J. McDermott, Chairman, Board
of Selectmen, Town of Watertown,
Town Office, Main Street, Watertown,
Massachesetts 02172, Attention: Ms.
Gretchen Williams.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood

Insurance Program, (202} 426-1460 or
Toll Free Line (800} 424-88872 (In Alaska
and Hawaii call Toll Free Line (800} 424~
9080), Room 5150, 451 Seventh Street,
S.W., Washington, D.C. 20410.
SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
Town of Watertown, Middlesex County,
Massachusetts, in accordance with
section 110 of the flood disaster
Protection Act of 1973 (Pub. L. 93-234),
87 Stat. 980, which added section 1363 to
the National Flood Insurance Act of
1968 (Title X111 of the Housing and
Urban Development Act of 1968 (Pub. L.
80-448), 42 U.S.C. 40014128, and 44 CFR
67.4 (a)). -

These base (100-year) flocd elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
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in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIR).

These modified elevations will also be

- used to calculate the appropriate flood .

insurance premium rates for new
buildings and their contents and for the

*second layer of insurance on existing

Proposed Base (100-year) Flood Elevations

buildings and their contents.
The proposed base {100-year) flood
elevations for selected locations are:

. # Dopthin
foot'above

State *City/town/county Source of fiooding - Location ground,
: *Elovation

- in foot

(NGVD)

MassachusetS mmemsamsnmess (T) Watertown, Middlesex County. Charles River At tream corporate limits 45

Just downstream of Watertown Dam *45

Just upstream of Watertown Dam *12

0.32 mile upstream of Watertown Dam *14

0.2 mile downstream of Bridge Strest ‘18

Just up: of Bridge Street . ‘18

At Bemis Dam nts *20

_Upstream corporate limits .22

Maps available at the Town Office, Town Clerk, Main Street, Watertown, Massachusettsf

Send comments to Mr. Thomas J. McDermott, Chai

- en Williams. .

Board of

Town of Watertown, Town Office, Main Street, Watertown, Massachusetts 02172 to the attontion of Gretche

{National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1988), effective January 28, 1969 (33 FR 17604,
November 28, 1968), as amended: 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator, 44 FR 20963).
Issued: April 15, 1980.
Gloria M. Jimenez, .
Federal Insurance Administrator.
[FR Doc. 80-13375 Filed 5-1-50; 8:45 am]
" BILLING CODE 6718-03-M

!

44 CFR Part 67
{Docket No. FI-5547]

National Flood Insurance Program;
Revision of Proposed Flood Elevation
Determinations for the City of
Augusta, Kennebec County, Maine

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Augusta, Kennebec County, Maine.
Due to recerit engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 34161 on
June 14, 1979, and in the Kennebec
Journal, published on May 31, 1979, and
June 4, 1979, and hence supersedes those

previously published rules.

DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in‘each comimunity.

ADDRESSES; Maps and other information
showing the detailed outlines of the
floodprene aréeas and the proposed flood
elevations are available for review at
the Office of the City Engineer, City
Hall, Augusta, Maine. Send comments
to: Mr, Paul G. Poulin, Manager of the
City of Augusta, City Hall, Augusta,
Maine 04330.
FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, Office of Flood

” Insurance, (202) 426-1460 or Toll Free

Line (800) 424-8872, Room 5150, 451
Seventh Street, SW., Washington, D.C.
20410. ' .
SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are -
listed below for selected locations in the

City of Augusta, Maine, in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 83-234),
87 Stat. 980, which added Section 1363
to the National Flood Insurance Act of
1968 (Title X1II of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448), 42 U.S.C. 4001-4128, and 44 CFR
67.4(a)) (presently appearing at its
former Title 24, Chapter 10, Part 67.4(a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP),

-These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents,

The proposed base (100-year) flood
elevations are: )

s #Dopth in
. foot above

State City/town/county Source of flooding Location ground.
. o *Elovation

- n foot

(NGVD)

Maine . Augusta, City, Kennebec Counly... Kennebec River. D Corporate Limits €2

Menmorial Bridge . ‘34

Upstream Maine Central Railroad Bridge 2 38

Confl of Riggs Brook 39

Upstream Corporate Limits. 44
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h o #Depthin
feet above

State City/town/county Source of flooding Localion ground.
“Elevation

in feet

= (NGVD)

Bond Brook Conlk with Kennaebec River. *38

Mount Vernon Avenws *38

Dunn’s Pit Road 81

U.S. Route 95 *109

Leighion Road 114

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,

November 28, 1968), as amended; 42 U.S.C. 4001-4128; Execulive Order 12127, 44

Administrator 44 FR 20963.)
Issued: April 17, 1980,

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 80-13376 Filed 5-1-90; 8:45 am)

BILLING CODE 6718-03-W

FR 18367; and delegation of authority to Federal Insurance

{44 CFR Part 671
[Docket No. FI-5642]

National Flood Insurance Program;
Revision of Proposed Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year)} flood elevations listed
below for selected locations in
Pittsylvania County, Virginia.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 41853 on
or about July 18, 1979, and in the
Danville Register, published on July 9,
1979, and July 16, 1979, and hence
supersedes those previously putlished
rules.

DATES: The period for comment will be
ninety (90) days following the second
publication of this notice in a newspaper
of local circulation in each community.
ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
flood elevations are available for review
at the Office of the Pitisylvania County
Building Official, Chatham, Virginia.
Send comments to; Mr. Ben Sleeper,
Pittsylvania County Administrator, P.O.
Box 426, Chatham, Virginia 24531.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood
Insurance Program, Office of Flood
Insurance, (202) 426-1460 or Toll Free
Line (800} 424-8872, Room 5150, 451
Seventh Street, SW., Washington, D.C.
20410,

SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in
Pittsylvania County, Virginia, in
accordance with Section 110 of the

Flood Disaster Protection Act of 1673
(Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act 0f 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a))
(presently appearing at its former Title
24, Chapter 10, Part 67.4(a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance Program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations are:

:etabovh
State City/town/county Source of flooding Locakon ground. *
*Elevation
infeet
(NGVD)
Virginia Pittsylvania County, Roanoke River. County Boundery *452
_ Leosville Dam (Downek *560
Looavile Dem (Upsireasn).. *615
Smah Mountsia Dem (O ) 621
Semith Mountain Deen (Upsh e03
Ml Creek Conlt with R e Fiver. *524
mmmw-«m 617
Approxicmaiely 1,200° upstrsem of Siate Roule €33 *630
Reed Creek. Conflvence with Rosnoks Fiver. *535
Stals Roule 638 oam) *612
Cornaquho;nm&nkT p *660
2000 upsream of State Route 642 *7;
Reed Creek Tributary Cooh wikh -5553
Sisie Route 642 *695
Siate Routs 642 (Upsirearn) *701
Sycamors Cooek . Town of Hurt Corporate Linwts *537
US. Roue 29 *586
. Stats Routs 642 (Upsyearm) *658
State Rouvte 643 (Upsteam) *731
Soushern {Downsirsem side, *80
Litlls Sycamore Creek Confluence with Sy o Creek ! -54(1,
Stats Routs €12 (Downsksem) iy
Ststs Routs 642 (Upsiveam) 697
State Route 653 (D ) 719
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#Dopthin
f . . {oot abovo
State City/town/county Source of flooding Location ground,
o *Elovation
in feot
¢ . ~ ' (NGVD)
- Sycamorg Creek Trbutary ... Confluencewith Sycamore f‘-mn'r " *731
. State Route 930 (D¢ 707
State Route 930 (Upstream) *743
. Access Road (D¢ *790
~ Oid Womans Creek. Conft with Roanoke River. *610
N - State Route 756 (Up ) . *621
. Tributary to Oid Womans Creek..... Confluence with Oid Womans Creek 621
" Stale Route 756 (D¢ m) ‘674
- © App ly 1, 600° 0f State ROULS 760 .euuecmimssssctasssaissssssa 7392
Pigg River. erveenctosnns Confluence with Roanoka anr ‘618
State Route 40 (D *640
. Upstr County ] *688
SOW CrooK wueccurcrssssssonssssscssssmmasasss Conﬂuence with Pigg River. ‘604
Upst County Boundary. *694
. Banister River. D County Boundary *407
- State Route 686 (Downstream) *408
- Mill Dam (Upstream of State Route 832) 547
N . State Route 694 (Up ) *506
’ ) State Route 813 (D m) *675
- Pudding Creek:iwms. ... Confluence with Banister River. *629
. Approxumataely 7,700" upstream of State Routo B34 wuwmmmsiismmsisss ‘618
‘Whitehorn Creek with Banister River. *490
Approxzma!ely 2,000° upstream of Stato Routo 683 i.wiuessmmsscsssssossismass 497
Georges Creek.. ressseennne. Approximately 3,500 upstream of Stato ROute 685 uuummumisstrssassnsans *558
State Route 40 (Upst: 642
State Route 673 U )] 701
. Dam (D 1 TI) 779
‘ - Dam (Up 792
Cheoystone Creek... Confl with Banister River. *567
. . Soil Conservation Service Dam (D¢ tream) *643
. Soil Conservation Service Dam (Up ) *680
.Green Rock Branch _ Conll! with Cherrystone Creek *602
L - Approx:malely 3,000’ upstream of Stato Route 823 ... ‘641
R ' - v Pole Bridge Branch with Cherrystone Reservolr. 600
State Route 649 (Upstream) - 720
- ’ Approxxmataly 6,000" upstream. of Statd ROULD 795 wucsumussssmissssisnss *780
Long Branch 2 th Cane Creel 459
' U S. Route 58 {O am) *486
U.S. Route 58 (Upstream) *494
Tom Fork. Confluence with Cane Creok *404
. State Route 655 (D¢ 1 ) *430
* . State Route 655 (Upst ) *445
b White Oak Creek Conl with B River ‘g2
- State Route 718 (Upstream) *p20
o Route 834 (D¢ 3 oM
Dan River Dc County Boundary 4 4375
b,. County Boundary 377
State Bound: *395
- C«ty of Danville Corporate Limits (U 451
State Boundary (1,200 feet upstream of Southemn Raiway) s *467
e State Boundary (8,700 feet upstream of Southern Railway) i 4
State Boundary (at State Route 880) « *491
Cane Creek. State Boundary. *a85
. U.S. Route 58 (Upstream) ... 477
h State Route 730 (Up 520
. . Appro)umately 4 000 upstrenm of Stale Route 732 w.uimsmmsssstnsssarmsnss *560
M Fall Cresk with Dan River 4403
_ . . . Stale Route.695 (Up ) *468
* State Route 719 (Upstream) W 535
P Approxzmalely 2 miles upstream of State ROUtE T19.wumummmumsns *650
Little Fall Creek with Fall Creek *414
Smte Route 723 (D¢ ) *502
. State Route 723 ( Y, m) *5e2
Af i ly 2 miles up: of State Route 723....e *589
° LAWIESS CreeK.uuumecmmsscssssrmssasssassess Approxxmataly 2,400’ downslreamn of State Route 719 ..... *597
- . fy 3,400’ up: of State Route 719 e *550
" Sandy CreeK e.uusmmessssmsosssrmmssssstsssss Oity of Danville Corp Limits, 4432
' State Route 746 (Upstream) *506
State Route 865 *618
Appron‘mately 3 miles upstream of Sandy Creek Tributary NO. s ‘710
Little Sandy Creek. Confll with Sandy Creek *484
. State Route 744 (Upstream) ‘527
Farm Road (U ) 4548
Tributary A 10 Sandy CreeK .uu..... Confluence with Sandy Creek *437
. Beaver Mill Road (D¢ ) *504
Sandy Creek Tributary No, 1 uweee Conﬂuence wnh Sandy Creek.... *623
" ly 400 of State Route B66....umsmieces - *653
° Sandy Creek Tributary No. 2......... Conﬂuence with Sandy l‘rm *623
- imately 3,400 upst of confluence of Tributary to Sandy °668
) Creek Tributary No. 2.
4 Tributary to Sandy Creek - - Conﬂuenoe wuh Sandy Creek Tributary. *640
Tributary No. 2, Appi ly 2,500’ up of Sandy Creek Tributary NO. 2. *665
. BANMY RIVOMutmccrrsssssanssrsmmansensanmennens City 0f Danwille Corporate Limits *492
X State Route 863 (D¢ m) 472
. Dam at State Routo 869 (D¢ *550
. Dam at State Route 869 (Upstream) *559
- State route 845 (Dx ) ‘840
. . - State route 845 (Upsueam) :;:l :)
. - 7!

R Approximately 2,500° upstream of State Routo 817 e
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* #Depth in
feet above

State City/town/county Source of ficodng Locsion ground.
*Elevation

n feet

(NGVD)

Stewart Creek Conllusnce with Sandy River *572

Siate Route 844 (D %am) *550

State Route 844 (Upstroum) 505

Sandy Aer TADUKRY cemsscsseaas CONNINCE With S3ndly River *732

toly 6,00° upsiyoem ol Sancy River, *763

South Prong Sandy River....... Conlluence ol Taryard Creek *708

te Boute 934 (Downsiream) *792

State Route 834 (Upsiroam) 757

Y *815

Tanyard Cresk Conll with South Prong Sandy River. *708

Confluence of Glady Fork *750

Giady Fork Contk with T Croek *750

Appeodmaialy J00° Lpstrsam of Stale Route 614, 773

Pumpkin Creek, Confluence with Den Rivec *400
Confluence of Rutedoe Craek. *431

Jackson Branch Conlluence with Dan River *401

City ol Danvike Corporaie Limits. *401

Rutedge Creek Conlluonce with Pumpiin Creek *431

Elzabeth Stweet (Dowrsyesam) *489

Exzaboth Skset (Upsiream) *484

- Apprazienaiely 1.3 mies upstsem of ERzabeih Skeet *567

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1968), effeclive January 28, 1969 (33 FR 17804,
November 28, 1968), as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator 44 FR 20963).
Issued: April 17, 1980.

Gloria M. Jimenez,

Federal Insurance Administrator.

[FR Doc. 80-13371 Filed 5-1-80; 8:45 am)

BILUING CODE 6718-03-M

44 CFR Part 67
{Docket No. FI-5688]

National Flood Insurance Program;
Revision of Proposed Flood Elevation
Determinations

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Auburn, Androscoggin County,
Maine.

Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 51246 on
August 31,1979, and in the Lewiston
Daily Sun, published on August 22, and
August 29, 1979, and hence supersedes
those previously published rules.

DATES: The period for comment will be
ninety (80) days following the second
publication of this notice in a newspaper
of local circulation in each community.

ADDRESSES: Maps and other information
showing the detailed outlines of the
flood-prone areas and the proposed
flood elevations are available for review
at the Auburn Community Development
Office. Send comments to: Mr. Charles
A. Morrison, City Manager of Auburn,
City Hall, Auburn, Maine 04210,

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flaod
Insurance Program, Office of Flood
Insurance, (202) 426-1460 or Toll Free
Line {800) 424-8872, Room 5150, 451
Seventh Street, SW., Washington, D.C.
20410.

SUPPLEMENTARY INFORMATION: Proposed
base (100-year) flood elevations are
listed below for selected locations in the
City of Auburn, Androscoggin County,
Maine, in accordance with Section 110

of the Flood-Disaster Protection Act of
1973 {Pub. L. 93-234), 87 Stat. 960, which
added Section 1363 to the National
Flood Insurance Act of 1968 [Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a))
(presently appearing at its former Title
24, Chapter 10, Part 67.4(a)).

These base (100-year) flood elevations
are the basis for the flood plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to qualify or remain qualified
for participation in the National Flood
Insurance program (NFIP).

These modified elevations will also be
used to calculate the appropriate flood
insurance premium rates for new
buildings and their contents and for the
second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood
elevations are: .

State City/town/county

Source of flooding

Location

Aubum, City,

, Androscoggin
County {Docket No. F1-5688).

Androscoggin River. D

eam Corporaie Limits.
Maios Turnpics (Upsieam)

North Bridge
Heine Ceniral Rakosd Bridge (Up

*176
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- # Dopth in
R - feot above
State R City/town/county Sourcs of flooding Location * ground.
- *Elgvation
. in {eot
(NGVD)
Vietnar Ve ’ Memorial Rrﬂdﬂn 179
Deer Rips Dam (Dowr ) *107
. Deer Rips Dam (| (v ) 243
Gulf island Dam (m m) 245
Gulf Island Dam (Up ) *263
i Upstream Corporate Limits (approximately 7,000 feot above Gulf *263
Island Dam).
. Little Androscoggin RIVer ... Barker Mills Dam (D¢ am) *136
Barker Mills Dan (Upstream) *474
. R Breached Dam (Dc side), located approximatefy 4,000 foet *100
. downstream of Maine Central Railroad Bridge.
Breached Dam (Upstream sido), located approximately 4,000 feot *195
downstream of Maine Central-Railroad Bridge.
Maine Central Railroad Bridge 2200
U.S. Route 202 Northbound 205
N Breached Dam (Downstream), located approximately 4,000 feet up- 4207
strearn of Southbound V. S Route 202.
hed Dam (Upst d approximately 4,000 foot up« 212
stream of Southbound U S. Route 202.
. . Old Hote! Road (Up: 222 .
- C te Limits... = 201
Taylor Brook earsesssessassarmoss Dead End Road and Dam (O« m) 1240
. Apprc 400 foet up: of Old Hotel Road ..uumssisssssssssen 247
LBPhaMm BIOOK cvcuescssssssssessossssosssss Appro)amalely 2,850 feat downstream of Young’s Comer H0ad e 1247
Appre ly 3,150 feet up of Young's Comer ROAd uussmssscss 256

(National Flood Insurance Act of {968 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, 1969 (33 FR 17804,
November 28, 1968}, as amended; 42 U.S.C. 4001-4128; Executive Order 12127, 44 FR 19367; and delegation of authority to Federal Insurance

Administrator 44 FR 20963).
Issued: April 17, 1980, °

Gloria M. Jimenez,

Federal Insurance Administrator.

{FR Doc. 80-13378 Filed 5-1-80; 8:45 am}

BILLING CODE 6718-03-M

44 CFR Part 67 ,
[Docket No. FI-5032]

Revision of Proposed Flood Elevation
- Determinations for the City of
Nogales, Santa Cruz County, Ariz.,
Under the National Flood Insurance’
Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations listed
below for selected locations in the City
of Nogales, Santa Cruz County, Arizona.
Due to recent engineering analysis,
this proposed rule revises the proposed
determinations of base (100-year) flood
elevations published in 44 FR 6442 on .
February 1, 1979 and in the Nogales
Herald, published on or about January-.
29, 1979, and February 5, 1979, and
hence supersedes those previously
published rules.
DATES: The period for comment will be
ninety (90) days followmg the second
publication of this notice in a newspaper
of local circulation in the above-named
community.
ADDRESSES: Maps and other information
showing the detailed outlines of the --
flogd-prone areas and the proposed .
flood elevations are available for review
at the City Hall, 1018 Grant Avenue,
Nogales, Arizona.

-~

Send comments to: the Honorable F.

" . D.Fontes, Mayor, City of Nogales, City

Hall, 1018 Grant Avenue, Nogales,
Anzona 85621, -
FOR FURTHER INFORMATION CONTACT:

Mr. Robert G. Chappell, National Flood

Insurance program, (202) 426-1460 or
Toll Free Line (800) 424-8872, Room
5148, 451 Seventli Street SW.,
Washington, D.C. 20410, -
SUPPLEMENTARY INFORMATION: Pfoposed
base (100-year) flood elevations are
listed below for selected locations in the
City of Nogales, Arizona, in accordance
with section 110 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234),.
87 Stat. 980, which added section 1363 to

. the National Flood Insurance Act of

1968 (Title X1II of the Housing and -
Urban Development Act of 1968 (Pub. L.
90-448), 42 U.S.C. 4001-4128, and 44 CFR
67.4(a)).

These base [100-year) ﬂood elevauons
are the basis for the flgod plain
management measures that the
community is required to either adopt or
show evidence of being already in effect
in order to quahfy or remain qualified
for participation in the National Flood
“Insurance Program {NFIP).

These modified elevations will also be :

used to calculate the appropriate flood
insurance premium rates for new

"buildings and their contents and for the

second layer of insurance on existing
buildings and their contents.

The proposed base (100-year) flood’
elevations are:

#Dopth.
“infeot
Source of flooding Location above ground
*Etovation in
feot (NGVD)
Potrero CrooX .. Intorsaction of Creck and *3650
contor of Intorstate
Highway 19 northbound,
185 foot upstroam from *3680
conter of Moadow Hills
Drive.
Nogales Wash 220 feot up 3687
. contor of Valloy Vorda :
. Circlo,
50 foot upstroam from conter  *3730
. of Batfert Drive.
25 foot upstream from centor  *3745
of Monte Carlo Road.
20 foot upstroam from centor  *3817
of Banks Bridgo.

Nogales Wash~East Northern end of Bankerd *3700
Filood Plain. Stroet, N
Nogales Wash—West Area wost of Southorn *3703

Flood Plain. Pacific Railroad and along
U.S. Highway 89,
180 foot upstream from *3054
. center of Court Stroot.

Nogales Wash— 25 feot upstroam from conter  *3870
Covered Floodway of International Stroot,
and Overland Flows
East of Southern
Pacific Railroad. )

Nogales Wash—Flow 15 foet upstream from conter  *3661
West of U.S. of Country Club Road. *3680
Highway 89 and 420 foot upstroam from *3680
Southern Pacific center of Spur Place.

Railroad. 120 foet upstroam from
- contor of Wash
Crossing of Valiey Verde
Circlo,

Arroyo Boulevard: 90 foot upstream from conter  *3624
Channel and of Southorn Pacific *3054
Covered Fioodway Railroad. *3862
and Overland Flows 150 feet upstream from *3742

conter of Eim Stroot.
15 foot upstroam from centot
of Crawford Strool.

Pacific Railroad.
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- #Dopth
in feet
Source of flooding Location above ground
*Elevation in
feet (NGVD)
Mariposa Canyon Genter of U.S. Highway 89 *3772
(Channel). 85 feet upstream of paved
road ford.
50 foet upstream from center  *3792
of interstate Highway 19
southbound.
200 {eet upstream from most  *3876
upsiream crossing of State
189.
Mariposa 85 foet upstream from *3892
(Valtey). - road crossing.
Mariposa 100 feet upstream from *3800
Trbutary No. 1 center of road (wnnamed).
Mariposa 100 feet upstream from *3815
Tributary No. 2. center of Traller Park Road.
Ephriam Canyon 50 feot upstream fom center  “3804
Wash. of State Highway 89.
50 foet upstream from center  *3886
-of Goodman Street.
50 foet upsiream from *3904
upstream end of Western
Avenue Culvert.
Atupstream end of Intecstate 3930
Highway 19 Culvert.
At downstream end of State  *3981
Highway 189 Culvert.
Atupstream end of State °4003
Highway 189 Culvert.
Falls Wash 20 feet ups from cemer 8801
of Morjey Avenue.
Upstream end of State *3813
Highway 82 Culvert.
Area along south edge of *3843
Pium Street.
Flood Plain Area west Area at intersection of *3844
of Arroyo Boulevard  Walowt and Arballio
betwoen Quarry and  Streets.
Walnut Streets.
I bonal Boundary Conlk with Arroyo *8872
_ ChannelL Boulevard Channel.
Shallow Flooding........ Area east of Nogales Wash  *3801
and opposite Ephriam
Canyon.
Shaliow Flooding ......... Area between Morley Avenue  *3503
and Santa Cnuz Street.
Area south of State Highway #1
82 betwoen Perkins
Avenue and Falis Wash
Channel.

{National Flood Insuarance Act of 1968 (Title
X1 of Housing and Urban Development Act
of 1968), effective January 28, 1969 (33 FR
17804, November 28, 1968), as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator, 44 FR
20963).
Issued: April 17, 1980,

-Gloria M. Jimenez,

Federal Insurance Administrator.

{FR Doc. 80-13379 Filed 5-1-50; £:35 am]

BILLING CODE 6718-03-R

44 CFR Part 67
[Docket No. FEMA-5768]

National Flood Insurance Program;
Proposed Flood Elevation
Determinations for the Township of
Marion, Berks County, Pa.

AGENCY: Federal Insurance
Administration, FEMA.

ACTION: Correction to proposed rule for
the Township of Marion, Berks County,
Pennsylvania.

SUMMARY: In order for the following
locations to be more easily identified
with the corresponding Flood Insurance
map and profile for Tulpehocken Creek,
the descriptions should be amended to
read as follows. The elevations are
correct as cited.

*Sevation
Source of Flooding Location InFeel
Tulpshocken Creek.... Appradmately 1,600 381
vpstream of Routs 422,
Man Sroet (Downsteam) ...  *375
Privaie Road that niersects 383
- ond is south of hain Skeet.

FOR FURTHER INFORMATION CONTACT:
Mr. Robert G. Chappell, National Flood

" Insurance Program {202) 426-1460 or Toll
Free Line (800) 424-8872 (In Alaska and
Hawaii call Toll Free Line (800) 424
9080), Room 5150, 451 Seventh Street,
SW., Washington, D.C. 20410.
EFFECTIVE DATE: Date of this
publication.
SUPPLEMENTARY INFORMATION: The
Federal Insurance Administrator gives
notice of the correction to the Notice of
proposed determinations of base (100-
year) flood elevations for selected
locations in the Township of Marion,
Berks County, Pennsylvania, previously
published at 45 FR 3612 on January 18,
1980, in accordance with Section 110 of
the Flood Disaster Protection Act of 1973
(Pub. L. 93-234), 87 Stat. 880, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XTII of
the Housing and Urban Development
Act of 1968 (Pub. L. 90-448)), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a) (presently
appearing at its former Title 24, Chapter
10, Part 1917.4(a)).
(National Flood Insurance Act of 1968 (Title
X1l of Housing and Urban Development Act
of 1968), effective January 28,1908 (33 FR
17804, November 28, 1968}, as amended; 42
U.S.C. 4001-4128; Executive Order 12127, 44
FR 19367; and delegation of authority to
Federal Insurance Administrator 44 FR 20963)

Issued: April 17, 1880,

Gloria M, Jimenez,
Federal Insurance Administrator.
[FR Doc. 80-13380 Piled $~3-80; 8:45 am)
BILLING CODE 6718-03-1

FEDERAL MARITIME COMMISSION

46 CFR Parts 536 and 538

[General Orders 13 and 19; Docket No. 80—~
19]

Requirements for Filing Currency
Adjustment Factors Reflecting
Changes In the Exchange Rate of
Tariff Currencles

AGENCY: Federal Maritime Commission.

ACTION: Enlargement of time to
comment.

SUMMARY: Various interested persons
have requested an-enlargement of time
to comment on the proposed rules in this
proceeding published April 8, 1980 (45
FR 23707). Upon consideration of these
requests, it is determined that the nature
of the proposed rules is such that
additional time is warranted to allow
formulation of positions by interested
conferences of carriers whose principals
are located abroad.

DATES: Comments due on or before June
9,1980.

ADDRESSES: Comments (original and
fifteen copies) to: Francis C. Hurney,
Secretary, Federal Maritime
Commission, 1100 L Street, N.W,,
Washington, D.C. 20573.

FOR FURTHER INFORMATION CONTACT:
Francis C. Hurney, Secretary, Federal
Maritime Commission, 1100 L Street,
N.W., Washington, D.C. 20573, {(202) 523—
5725.

SUPPLEMENTARY INFORMATION: None.

By the Commission.*
Francis C. Humney,
Secrelary.
{FR Doc. 80-135&3 Filed $-1-80; &:45 am}
BILLING CODE 6730-01-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2,21,74 and 94
[General Do. 80-112; FCC 80-136]

Frequency Allocation to the
Instructional TV Fixed Service, the
Multipoint Distribution Service, and
Private Operational Fixed Microwave
Service

AGENCY: Federal Communications
Commission.

AcTION: Notice of inquiry and proposed
rulemaking.

suMMARY: Comments are solicited
concerning proposed rules to re-allocate
the 2500-2690 MHz band that is now
allocated to Instructional Television
Fixed Service (ITFS) and to the
Operational Fixed Service (OFS), and to
permit equal sharing of the band among
ITFS, OFS, and the Multipoint
Distribution Service (MDS). Comments
are solicited as to the practicability of
this proposal, particularly as to how it
relates to the need and demand for
these services.

DATES: Comments must be received on
or before June 16, 1980, and reply

*Chalrman Daschbach would deny the requests.
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comments must be received on or before
July 18, 1980.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554,
FOR FURTHER INFORMATION CONTACT: .
Mr. James Talens, Common Carrier
Bureau, (202) 632-6920.

[Gen. Docket No. 80-112; RM-2213]

In the matter of amendment of Parts 2,
21; 74 and 94 of the Commission's rules
and regulations in regard to frequency -
allocation to the Instructional Television
Fixed Service, the Multipoint
. Distribution Service, and Private

Operational Fixed Microwave Service.

Inquiry into the development of
regulatory policy with regard to future
service offerings and expected growth in
the Multipoint Distribution Service and
Private Operational Fixed Microwave
Service, and into the development of
provisions of the Commission’s rules
and regulations in regard to the
compatlbxhty of the operation of
satellite services with other services
authorized to operate in the 2500-2690
MHz band.

Petition for Rulemakmg filed by

. Varian Associates Inc. to amend

Sections 74.931 and 74.932 of the
Commission’s rules and regulations.

Notice of inquiry, proposed
rulemaking and order.

Adopted: March 19, 1980,
Released: May 2, 1980.

By the Commission; Commissioner Lee
absent,

I. Introduction

1. In this proceeding we propose: {1)
reallocation of.the 2500-2690 MHz band
to provide additional channels for use in
the Multipoint Distribution Service
(MDS) and the Private Operational
Fixed Microwave Service (OFS); and (2)
improvement in the utilization of the
band 2500~2690 MHz which is currently
allocated, terrestrially, with the
exception of three channels,? to the
Instructional Television Fixed Service
(ITFS) but is not being fully used in
many areas, In addition, to guide the

development of future regulatory policy, -

inquiry is made with regard to-the future
services and anticipated growth of what
may be termed afeawide microwave
distribution systems (AMDS), i.e. wide-
band, point-to-multipoint systems,
encompasing MDS, ITFS, and OFS. Also
before the Commission is a Petition for
Rulemaking filed by Varian Associates
seeking amendment of Sections 74.931
and 74.932 of the Commission’s rules
with regard to frequency allocation.

- H]

1 The frequency channels 2650-2658, 2662-2668,
and 2674-2680 MHz are allocated for assignment to
OFS stations,

2. There are currently about 338
mutually exclusive applxcatlons on file
for MDS stations resulting in
approximately 107 mutually exclusive
situations. While this large number of
mutually exclusive applications is not
necessamly a measure of the actual
demand in the markets concerned, it
does suggest that something more than
the two MDS channels now allocated
would find viable application. The
Commission has also received a number
of requests to permit what would be, in
effect, private use of MDS stations.
‘Whether such a private service is to be
authorized is a subject to be dealt with
in Docket No. 19671.2 See 39 FCC 2d 527
(1973). Here we are only concerned with
the possible allocation of spectrum for
that service, if authorized in that
proceeding.

3. In a review of the Table of
Frequency Allocations (Section 2.106 of
the Commission rules] to determine
where spectrum might be made
available for expansion of MDS and the
possible initiation of a similar private
service, it was noted that the ITFS and
these two services in question are
generically similar. This similarity
suggests that the three services could
share the same band of spectrum quite
effectively.® Also, recognizing that ITFS
does not heavily use its allocated band,
we are led to propose that the 2500—2690
MHz band be reorganized to

-

" accomodate the other two services. In

addition, it is conceivable that even the -
three services do not require the entire
band, and thus some of this spectrum
may be made available for other uses.

4, This proceeding is related to several
others under concurrent Commission
consideration. In one proceeding we
intend to explore the relative benefits of
assigning MDS channels by auction or
lottery inlieu of the standard hearing
procedures. See Notice of Inquiry and
Proposed Rule Making in CC Docket No.,
80-116, adopted March 19, 1980 (FCC 80~

141). Recognizing that it will be some

time before such procedures could be
implemented to avoid comparative
proceedings, we are simultaneously

-refining hearing issues by which we

choose an applicant in mutually
exclusive MDS cases. See Frank K.
Spain et al., adopted March 19, 1980
(FCC 80-140). We hope to focus our
attention on hearing issues that more
directly reflect real marketplace
conditions. Finally; in a proceeding
closely related to the instant proceeding,
we are considering, in Docket 80-113,

2See paragraph 37, below.

3Such sharing may not be without certain
technical and/or procedural changes which must be
further analyzed. See Docket No. 80-137.

new MDS technical standards to
promote more efficient use of the
spectrum and minimize the possibility of
harmful interference between MDS
stations. See Notice of Inquiry and
Notice of Proposed Rulemaking in
Docket No. 80-113, adopted March 19,
1980 (FCC 80-137). In that proceeding

- we are also inquiring as to the possible

application of similar technical rules to
the 2500-2600 MHz band if additional
allocations are to be made in that band,
as we propose herein, Such technical
rules will, among other things, determine
the number of channels that can be
effectively assigned in each
geographical area under the allocation
plan proposed herein. Thus, these two
proceedings are closely related and we
urge parties interested in this proceeding
to review our Notice in Docket No. 80—
113. *

5. A major purpose of this proceeding
is to examine alternate reallocation
schemes to make more effective use of

_ the 2500-2690 MHz band. There are a

number of ways in which improved use
-of the band could be achieved. At this
time, we tentatively propose rule
changes that would, in short, offer
revision of the current interleaving
channelling plan by reorganizing the
existing 2500-2690 MHz band into 31
contiguous channels. For ease of
administration, we would divide the
band into three subbands, with
provision for narrowband response
channels. ITFS would be primarily
allocated channels 1-11, i.e,, 2500-2568

. MHz, with response frequencies 2686.0~

2687.32 MHz; MDS stations would be
prinarily allocated 25662626 MHz, with
response frequencies 2687.32-2688.52
MHz; and OFS would be primarily
allocated 2626-2686 MHz, with response
frequencies 2688.52-2689.72 MHz, In all
cases where primary channels for a
given service are not available,
assignments would be allowed in other
available channels. In the following
paragraphs we will generally review
AMDS uses, both past and future, and
analyze the need to alter current
frequency allocations for these services.

11, Background -
History and Current Uses of AMDS

6. MDS., Originally, the 2150-2160
MHz band was listed as an
omnidirectional segment of the 2110~
2190 MHz band, which was allocated for

- narrow band point-to-point microwave

systems. For many years, little use had
been made of the band by either
common carrier or private users. As a

--result of our action in Memorandum

Opinion And Order on revision of Part
21 of the Rules, 47 FCC 2d 957 (1970),
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when we removed a 8.5 MHz bandwidth
limitation from these channels, a
number of applications proposing non-
broadcast omnidirectional service were
filed during 1971-2. These applications,
in essence, proposed to provide a relay
service for closed circuit television from
a central location to a multiplicity of
points desired by the customer. In
response to these applications, we
promulgated the rules establishing:MDS
in 1974. See Report and Order in Docket
No. 19343, 35 FCC 2d 154 (1972). These
rules established technical standards for
the service (which is technically
different from point-to-point microwave)
and allocated two frequency channels
for the purpose of providing a common
carrier service for closed circuit
television or non-video transmissions
from a central location to a multiplicity
of points. These frequency channels,
2150-2156 and 2156-2162 MHz, are
designated as channel 1 and 2,
respectively. Channel 2 is available for
assignment only within the 50 largest
metropolitan areas. In the other areas a
4 MHz channel, 2156-2160 MHz,
designated as chanel 2A, is available for
assignment in lieu of the full 6 MHz
channel 2,

7. ITFS-OFS. From 1949 to 1963, the
2500~2690 MHz band was allocated
solely to the fixed service for
assignment to OFS and International
Control stations on a shared basis. In ¢
the early 1960's, studies conducted by
the Commission staff indicated that
there was a high demand among
educational groups for television
channels for instructional television
(ITV) use. It was then feared that the
demand for spectrum for ITV use would
result in the dedication of such
substantial portions of the UHF band to
ITV that UHF commercial broadcasting
would be unable to develop. To meet the
educators' needs for the simultaneous
transmission of multiple channels of ITV
programming to a relatively small
numbet of receiver sites, ITFS was
originally proposed for operation in the
1990-2110 MHz band. Notice of
Proposed Rulemaking in Docket No.
14744, 27 FR 7739 {1962). It was
subsequently decided that the ITFS

“would be tentatively authorized in the
2500-2690 MHz band for a three-year
period because the band's light use at
that time reduced problems of providing
interference protection to existing
services and because it had 11 more
channels than the 1990-2110 MHz band.
See Report and Order in Docket No.
14744, 28 FR 8103 (1963). During the
three-year ITFS “probation period,” the
Commission intended to observe the
amount of use of the 2500-2690 MHz

spectrum by educators and, ultimately,
to determine what action was necessary
to encourage the fullest development of
this band.

8. The intended review was delayed
for an additional four years because of
problems encountered by educators in
funding, constructing, and gaining
operating experience on their
Instructional Television Fixed stations.
See Second Report and Order in Docket
No. 14744, 20 FCC 2d 197 (1971). In
initiating this reassessment of the 2500-
2690 MHz band, the Commission
emphasized the importance of
encouraging the full development of the
band for ITFS use because of its then-
recent action in Docket No. 18262
abandoning educational proposals for
UHF channels 70 through 83 in order to
reallocate those channels to the land
mobile service. Further Nolice of
Proposed Rulemaking in Dacket No.
14744, 35 Fed. Reg. 10462 (1970). The
result of the 2500-2690 MHz review was
that 28 of the 31 channels were allocated
to ITFS on an exclusive basis and the
remaining three channels were allocated
for video transmission in the operational
fixed services. In taking this action the
Commission stated: “On balance and
bearing in mind the probable need fora
review of the entire educational
communications policy at some time in
the near future, the Commission is of the
opinion that the immediately
foreseeable needs of the educators can
be accommodated by allocating twenty-
eight channels . . . to the ITFS on an
exclusive basis. By providing the
exclusivity desired by the educators,
planning of the systems as well as usage
should be simplified since they will not
need to consider the operators of new
non-ITFS systems." Second Report and
Order in Docket No. 14744, supra at
1638.

9. Satellite. In addition to the
terrestrial services, including OFS,* the
2500-2690 MHz band is also allocated to
the broadcasling satellite service.
Footnote 361B of the Radio Regulations
of the International Telecommunication
Union limits this satellite service in this
band to “domestic and regional systems
of community reception.” The
Commission has imposed a further
limitation which restricts community
reception in this band to "reception of
educational television programmning
and public service information.”In
addition, the 2500-2535 MHz and 2655~
2690 MHz bands are allocated for the
fixed satellite service, the lower band
being designated for space-to-earth
transmissions and the higher band for

4See note 1, above.
$See Section 2,105, footnote NG101.

earth-to-space. Footnote NG102 limits
the fixed-satellite service to educational
use in the contiguous United States.®
The ATS-6 experiment, operating over
substantially the whole band, represents
the sole use that has been made of this
band by satellites in the United States to
date. The experiments conducted
through the ATS-6 terminated in 1979.

10. Thus, in summary, today MDS is
allocated two channels in the 2150-2162
MHz bands;?ITFS is allocated 28
channels in the 2500-2690 MHz band;
and OFS is allocated 3 channels, 2650~
2656, 2662-2668, and 2674-2680 MHz.
Response channels are now allocated in
the band segment 2686-2690 MHz for
both ITFS and OFS. No response
channels are currently allocated for
MDS. The fixed satellite service has a
shared allocation with the terrestrial
services in the band segments 25002535
MHz and 2655-2690 MHz with ITFS and
OFS users.

IIL. Current Use Levels

11. MDS. In our Notice of Proposed
Rulemaking in Docket No. 19343, 34 FCC
2d 719 (1972), we noted that the initial
applications for use of the 2150-2160
MHz frequencies visualized the need to
distribute private intra-group
communications among school, industry,
convention, and municipal government
users. In addition, while we recognized
the technical limitations of this service
in reaching a mass market, we saw the
potential use of MDS for the distribution
of entertainment programming-QOur
analysis of current service offerings by
existing MDS stations indicates that
while some use is being made of MDS
stations to provide educational,
business and governmental services,
distribution of entertainment
programming has predominated,
particularly during the evening hours.
Analysis of the 1978 annual reports filed
by MDS licensees indicated that 66% of
the service time involved the
transmission of entertainment
programming, 29% data transmission,®
4% public information and 1% for
“other" categories.

12. Since the MDS licensee is a
common carrier, it cannot provide the

1t should be noted that the band 2535-2600 MHz
was also allocated to the Fixed Satellite Service
(Space-to-Earth) in Region 2 by the 1978 World
Administrative Radio Conference.

T Although OFS shares the 2150-2160 MHz band
with MDS, no OFS stations have been authorized in
that band to date. apparently due to the competition
for frequency assignments by MDS applicants.

3This figure primarily represents the time sold by
the largest MDS licensee for experimental data
transmission.
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programming itself.? Thus,.the. L.
subscriber of the carrier is generally the
pay TV entreprenéur who typically . -
obtains the rights to distribute )
programming (e.g., from Home Box
Office} in an area and solicits
customers. Sometimes the entrepreneur-
subscriber furnishes a film to the MDS
operator for transmission, but
increasingly the programming is .
received through satellite earth stations .
located close to the MDS transmitter.-
Reception is accomplished at the sites
designated by the entrepreneur-
subscriber by the erection of a receiving
antenna and downconverter (which
converts the signal from a microwave
frequency to a lower VHF television
channel frequency). The MDS operator
charges pursuant to a legally applicable *
tariff which typically involves an hourly
rafe for transmission time plus an -
additional charge per receiving "
location.® (The pay TV entrepreneur
generally charges his customers a flat
rate per month plus a one-time charge
for the initial installation of receiving
equipment). Receiving sites-normally
include hotels, apartment buildings,
CATV systems and, more recently,
private residences.?! . )
13. At the end of 1978 there were 58
licensed MDS stations of which all but
seven were in operation.’? Average
reported revenues per station for that
year were approximately $61,000. Of -
those operating stations, 29 had two .

. subscribers and 22 had one subscriber.

While the annual reports.do not require
identification of operating hours, it is
generally recognized that entertainment
programming, the predominant use,
occurs primarily in the evening hours.
14. The current use of MDS represents
considerable growth over the five years

?Under the rules the- MDS operator cannot
influence the programming but may provide service
. to an alfiliated subscriber not to exceed 50% of the
« transmission time. See Section 21.903(b) of the
Rules. - -
19Gee Section 21.903(b) of the Rules. Based on an_

. informal, random sampling of ten MDS tariffs filed

with the Commission, the average hourly rate is
about $90. Of course, this figure varies widely and
generally does not reflect monthly discounts, or
higher charges based on less than one hour
segments.

11This latter development appears to be related to
the rapidly falling cost of receiving facilities, i.e.,
antenna and downconverter. Earlier, such .
equipment generally cost $1,000 or more per service
location but now often costs less than $100, as we
understand it.

120f the seven licensed but without a reported
subscriber, the average length of time each station
had been licensed was about 15 months. The
communities involved were Ft. Worth, TX.; Lake
Charles, LA; New Haven, CT; Long Island and
Buffalo, NY; Bonita Springs, FL; and Green Bay, WL
A recent telephone survey of these seven stations
indicates that two are now rendering service; the,

others claim that they still have no subscribers. See -

paragraph 22, below, for further discussion.

&

since its inception. There are currently
86 licensed stations in as many cities, all
licensed on channel 1 frequencies.
Moreover, 131 construction permits are'
now-outstanding, all assigned to channel
1. There also have been two channel 2

-and two channel 2A licenses granted.

No current statistics are available on
how many of the licensed stations are
operating,

15 ITFS. Nationwide, there are
approximately 200 ITFS licensees
operating approximately 500 channels
between 2500 and 2686 MHz, :
Applications are pending for roughly an
additional 50 stations in this band. Most
of these licensees or applicants operate
in large urban areas. The first column of
Appendix B shows, for each of the 50
major markets areas, the total number of
channels that are currently
unencumbered by ITFS use in each such
area; the second column provides the |

- number of MDS applications on record

for that area. These figures were

calculated by subtracting from 31 all
‘channels for which there is currently a

licensee or an applicant and all

channels adjacent to these. For example,
if there were no licensees or applicants,
the number of available channels would
be 31; if only “channel 10" were licensed
or applied for, then channels 9, 10 and 11
were assumed unavailable, and 28
channels assumed available. This
method of calculation could either
overstate or understate the actual
number of channels available for use.
On the one hand, although 31 channels
theoretically could be used, if some

* were put into operation, adjacent

channels might no longer be available,

“On the other hand, under certain

circumstances, an individual channel
can accommodate more than one
licensee. For example, a school system
in the northern sector of a metropolitan
area and another in the southern sector

" could share a channel through ‘

directional transmission from a centrally
located transmitting site. However,
either simultaneous co-channel or
adjacent transmitting site. However,
either simultaneous co-channel or
adjacent channel operation is much
more limited if omni-directional
transmission is used. Appendix B shows
that while much of the ITFS band is .
relatively unused, in 14 of the 50 major
areas there are 3 or fewer
unencumbered channels,?*

16. The staff has conducted a
telephone survey of 23 ITFS licensees in

BFor further discussion of channel availability
and MDS demand, see paragraph 52 below. It
should also be noted that the proceeding in Dockst
No. 80-113, above, may result in revised technical
standards which may affect the number of
assignable channels (see para. 24 below).

order to obtain some information on the
hours of operation of ITFS systems.
Most ITFS stations operate exclusively
or primarily during school hours. Five of
the 23 licensees operate their stations
during substantial portions of the
evening hours. Four of the licengees
indicated that their stations aré not
currently on the air. Several stations had
not been operational for over a year.
Note should be taken that the survey
was quite informal, and its results are in
no way definitive.

17. Nonetheless, the overall suggestion
of the above data is that even in many
of the 50 majot markets the 2500-2680
MH;: band is not currently extensively -
used.

18. OFS. The three channels in the
2500-2690 MHz band allocated to the
Private Operational Fixed Microwave
Service are used for private radio
communications systems that support
the main operations of the licensee.!
These users are local governments,
public utilities and airlines. Airlines for
example, have operated low power
video systems at airports on these
channels for security monitoring and
flight schedule displays. Local
governments, e.g., St. Louis, Mo.,
operation systems for police and fire
training, video conferencing and transfer
of information. In addition to these
present users, the Commission has
received a number of applications and
inquiries concerning the possible use of
the channels for private AMDS and
point-to-point type systems to transmit
entertainment programming, but has not
acted upon them pending resolution of
Docket No. 18571. In that docket, the
question is raised whether private
microwave systems in the Private Radio.
Services should be used for private
distribution systems to subscribers or
other clientele.

IV. Apparent Supply and Demand

19, MDS. As discussed above, only
two channels are currently available for
assignment to MDS in any city. Channel
1 has been assigned in 127 locations,
including most major cities. 225
applications are pending for channel 1,
of which 131 are mutually exclusive in
about 59 communities. Only 4
authorizations have been granted for
channel 2 and 2A. 185 applications are
on file for channel 2, all of which are
mutually exclusive, for 48 of the top 50
market areas. Further assignments of
channel 2 or 2A are currently being
delayed pending the development of

14 A number of point-to-point microwave systoms
with narrow-band operations were allowed fo

- remain on these channels after the band was

reallocated and some still remain,



~

Federal Register / Vol. 45, No. 87 [ Friday, May 2, 1980 / Proposed Rules

29327

specific technical rules pertaining to
adjacent channel operation are adopted
in Docket No. 80-113. Because of the
particular interest of operators to be
located in the larger market areas, and
the availability of only two channels in
those areas, a large backlog of mutually
exclusive applications has developed,
now totaling about 338. While there
have been settlements of mutually
exclusive situations in some market
areas pursuant to procedures outlined in
the Notice of Proposed Rulemaking in
Docket No. 19905, 44 FCC 2d 556 (1974),-
the large number of mutually exclusive
applications in many market areas has
made settlements difficult and time
consuming. In total, there are currently
about 467 applications on file.”®

20. In all 50 major markets and in .
many secondary areas further
acceptance of applications is precluded
by cutoff rules, viz, Section 21.31 of the
Rules.’® The impact of the cutoff rule on
filings can be illustrated by our
allocation of the second 6 MHz channel
(channel 2} in the top 50 metropolitan
areas in 1974. Within six months after
this channel became available, 233
channel 2 applications were filed. All 50
areas thus became cut off from further
competitive filings, and no new channel
2 applications could be filed.

21. As noted, there are a total of 131
MDS stations for which construction
permits have been granted. Of these,
only 86 have completed construction
and are prepared to offer, or are
offering, service. Our experience

generally indicates several factors that ~

may account for the lag in MDS
implementations. First, there appear to
be substantial delays in procuring
equipment. There is also the
complication in some cases of the
expiration of transmitter site options
due to the long pendency of
applications, particularly in mutually
exclusive situations. Such site option
expiration also results from application
modification arising out of (mutually
exclusive) settlement agreements.
Extensions of time in which to complete
construction (8 months under Section
21.43 of the Rules) have been granted in
many cases. It must also be recognized
that MDS is still a new service. Whereas
other services have developed over a
number of years into a relatively stable
business venture, MDS is still in its

15The 467 applications exclude all license and
modification of license applications but include 77
applications involving modification of authorized
stations.

18Section 21.31(b) provides, inter alig, that all
MDS applications competing for a given frequency
assigmment must be received by the Commission
within 60 days after the date of the public notice
listing the acceptable filing of the first such
application.

infancy, with all the risks that
engenders. As noted above, at the end of
1978, 51 of the 58 MDS licensees were
reportedly offering service. Of those that
were not, apparent failure to secure
subscribers was cited as the reasomn.
Such problems are particularly apparent
in the smaller MDS markets. In the
larger markets, greater concentrations of
businesses and institutions offer more
fertile territory for entrepreneurial
activity and, presumably, MDS demand.

22. Another indicator of the demand
for MDS, especially in the larger
markets is the increasing number of
close-spaced channel 1 proposals. Since
other frequency assignments are not
available, applicants are filing
applications which attempt co-channel
operation at very close distances. A
good illustration of this is the case
where an applicant proposed a third
channel 1 station in the Los Angeles
area, only about 18-19 miles from two
existing stations. See R. L. Mohr, FCC
80-139, adopted March 19, 1980. There
are currently about 13 other such cases
which also raise potential interference
issues because of short spacing of
stations. Due to the difficulty of
designing such short spaced stations
and the likelihood of interference issues
being raised, it would again appear that
the demand for frequencies exceeds the
supply in the larger markets.

23. Another concern we have about
the present MDS allocation is that it
provides for very limited competition in
local markets. As indicated, most areas
are now served by only a single MDS
station and although a second station
remains a possibility, there are difficult
technical barriers due to potential
interference. Also, at present there are ?
no practical private radio alternatives.
(See paragraph 26, below.) This, we feel,
will work to the detriment of consumers
and lead to the requirement for
burdensome and costly regulations.?

24, There are Commission actions that
could also affect the availability of
additional channels or the demand for
MDS service. In the proceeding in
Docket No. 80-113, we are seeking
comment on the advisability of
establishing technical criteria for
avoidance of co-channel and adjacent
channel interference in the 2150-2162
MHZz and 25002690 MHz bands. As a
consequence of that proceeding, there is
some chance that larger protected zones
may have to be established to assure
essentially interference-free co-channel
operation. Moreover, it is possible that

17We note, in this regard, the filing for the first
time, within the past year, of complaints alleging
that various MDS tarill rates are excessive. Sze,
eg., Metrock Corp., 73 FCC 2d 802 (1879).

adjacent channel interference standards
will limit the full utilization of all
available frequencies in the 2500-2690
MHz band. Although we anticipate that
technical rules would improve the
current potential use of the band, the full
31 channels are not likely to be
available for unrestricted assignment in
a given area considering the current
state of the art in equipment.

25. Also, we are proposing in Docket
No. 80-116 investigation of novel ways
of choosing an MDS applicant in
mutually exclusive (MX) situations, such
as by auction or lottery. While there is”
likely to be a substantial delay before
such a procedure could be implemented,
it is plain that any expedited process
would save time and money for those
not ultimately awarded a channel {as
well, of course, as those who are
successful). With resources at least
partly intact, such persons may be more
encouraged to find another viable
opportunity in the MDS marketplace. In
short, the reduced costs and lessened
discouragement resulting from an
expedited mutually exclusive resolution
procedure may tend to preserve overall
interest and, therefore, a higher level of
demand for yet available MDS channels.
Of course, if a significant number of
additional channels are allocated as we
propose herein, a substantial number of
mutually exclusive situations probably
would be eliminated.

26. Of perhaps more direct relevance
here would be the availability of private
radio alternatives to MDS that are being
considered in Docket No. 19671. If we
should broaden our policies in
authorizing such private AMDS facilities
and provide for sharing in the 2500-2690
MHz band, there should be a definite
impact on MDS use. While it is possible
for such private use to stimulate interest
in and demand for other services, we
believe it is equally or more probable
that private AMDS would be a
substitute for MDS, so that demand for
MDS channels might decrease. Itis
likely, for example, that some of the

- pay-TV entrepreneurs who are currently

the primary subscribers to MDS would
choose to own their own private
facilities. However, in many cases we
believe that MDS would still be a viable
market alternative, particularly for those
subscribers not willing to make the
capital investment in a private system.
MDS also offers subscribers a better
opportunity for time sharing of facilities
than do private systems, especially
where different services having
“complementary” demand curves can
jointly utilize a common facility.
27.MDS is sometimes viewed
alternately as a CATV adjunct or
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competitor. Overall, it appears that MDS
demand is greatest where GATV '
facilities do not exist or have not* .
penetrated the relevant market. In some
cases MDS serves as a conduit to .
provide programmmg to CATV systems,
particularly in-areas where there are
multiple cable “head ends.” Thus to
some extent the two systems are
complementary. However, should CATV
develop as a broadband wired
distribution system with access to most
homes, the demand for MDS type
services would likely substantially
decrease. However, such broadband
distribution systems with major market
penetration appear to be many years’
away. Some of the new developments
over the foreseeable futute include
competitive distribution systems.such as
digital transmission systems,
subscription television, or direct .
broadcasting satellite. At the present
time what effect, if any, such- °
developments may have on MDS, or
AMDS, would appear to be, in our
judgment, highly speculative, . -
particularly in view of the indefinite

. nature and time tables involved. We, of
* course, solicit comments of others
regarding the possible future impact of
new techno]ogies or services on MDS in
particular and AMDS in general. We
anticipate that these AMDS systems will
have a functional role to fill as

alternatives for those who do not desire .
national networks, and where low cost .

distribution is required for -
communications with-a more limited or
less than a mass market appeal.

28. ITFS, Under current ITFS technical
standards, as many as 28 interleaved
channels may be available for use in a
particular metropolitan area. As-
indicated in paragraphs 15 and 16, and
in Appendix B, above, these channels
are largely vacant in most locations, but
heavily or even entirely ass1gned {under
present assignment criteria) in 14 large
urban areas.

29. Future trends in ITFS development
are. difficult to forecast, but several .
factors can be scrutinized. In particular,
ITFS demand will depend upon: (1) the
availability of funding for ITFS systems;
(2) the maintenance, modification, or
removal of costly technical requirements
for ITFS operation; and (3) the overall
’ regulatory envirpnment in which the
service operates.

30, The funding outlook for ITFS
systems, at least at the federal level,

appears far more promising that anytime.

in the 1970's Federal funding that
provided an impetus to ITFS.
development in the 1960's was
substantially curtailed in the past
decade. However, last year the Natlonal

’

Telecommunications Information .
Agency (NTIA) initiated a program to

fund ITFS operations and NTIA sources _

indicate that such funding should
increase this year. In 1979 four, of the
six applicants were funded; this year
twice as many applicants are expected
for NTIA funding.

31. There are a number of petmons
pending before the Commission for
revision of ITFS technical regulations
that might spur demand. RM-2603
requests that Section 74.398(a) of the
Rules be changed to permit ITFS
stations, which are not broadcast
stations, to use origination and
recording equipment that does not meet
television broadcast technical
standards. If adopted, this change would
reduce station costs by several thousand
dollars and might substantially increase
demand.

32. RM~2609 would amend the Rules
to allow ITFS.to be used to deliver
programming to cable television
headends. ITFS programming could thus
be brought directly to schools located in
areas without a line-of-sight
transmission path from an ITFS station
or to individual homes. This might
substantxally increase ITFS usage, both
in terms of number of stations and hours
of operation.

33: RM-2594 proposes the use of

“movable fixed” or “temporary fixed”
stations in ITFS, The technical
1mp11cat10ns of this proposal are =~ -
immense, however, and therefore its’
predicted impact on ITFS demand is

+ . problematic. RM 3057 would amend the

Rules to permit wideband ITFS
transmissions using a frequency
modulated video carrier to enable long
range ITFS communication over
sparsely populated areas. This
technology would require the use of a
considerable portion of the spectrum,
however, and its adoption is uncertain, ~
RM-3292 would relay operator
requirements for ITFS relat stations.
Although this might have some positive
impact on demand for ITFS channels,
that impact is likely to be minimal.

34. Currently pending for Commission
consideration is an application for the
operation of an ITFS station with
transmitter power output in excess of 10
watts, to be received by a consortia of
educational groups. Several other
licensees have indicated that if the’
Cominission grants this application for
higlier power transmission they will
follow suit. This could have several
effects on usage of the ITFS band:
increasing demand for ITFS-usage in
general and increasing the geographic
contours of existing stations, but also
freeing-up spectrum if current ITFS
licensees abandon their channels upon

-

joining user consortia receiving the high
power transmissions. See, for example,
Richardson Independent School District,
FCC 80-142. However, consideration of
such'power increases on a general basis
would have to be made in light of the
standards for other services if the 2500~

. 2690 MHz band is to be shared.

35. To some extent, administrative
bottlenecks have, in the past, impeded

development of ITFS. Though not a

broadcasting service, it is administered
by the Commission’s Broadcast Bureau
and broadcast-style regulations have
been imposed upon ITFS licensces that
are not imposed upon other operators of
other fixed point-to-point or point-to-
multipoint services. In addition, the
considérable backlog in television
broadcast applications. Changes in
these administrative procedures might
marginally increase demand for ITFS
services. One of the options being
considered is the transfer of
responsibility for administering ITFS
from the Broadcast Bureau to the Private
Radio Bureau.

36. Overall, there are reasons to
expect some increase in demand for
ITFS channels, but not such a significant
increase that most vacant channels
could be expected to be filled.

37. OFS. As previously mentioned, the
Commission, has received a number of
applications and inquiries concerning
the channels in the 2500-2690 MHz band
allocated to OFS under Part 94, Private
Operational-Fixed Microwave Service,
to distribute entertainment programming
to subscribers. The Commission,
however, has not acted upon these
requests pending the final resolution of
Docket No. 19671. In that docket the
question was raised whether private

* distribution systems to serve

subscribers or other clientele should be .
licensed in the Private Radio Services.
These requests indicate some current
demand for a private equivalent to MDS,
For example, requests for
omnidirectional microwave facilities
have been received from the two
applications in the Chicago area. Their
applications are mutually exclusive and
‘both would provide entertainment
programming. One of the apphcants
already uses an MDS station in the

- Chicago area to distribute its

programming. As another example, the
members of the Chinese community in
Boston have requested microwave
facilities to set up a small “subscription
TV station” to provide Chinese language
programs to the Chinese community, of
whom 60% to 70% do not speak English,
In each of these examples, it was
indicated that common carrier MDS
facilities were either unavailable or too
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expensive. Consequently, authorization
in Docket No. 19671 of private system
would most likely stimulate even further
demand fer OFS, and could involve not
only entertainment pregramming but
might also encourage development of
distributien paths for computer and
other services between separate
organizations.®

38. Satellite Services While in this

- proceeding we are immediately
concerned with the allocation of
additional spectrum for MDS and other
services within the 2500-2690 MHz
band, we believe it also appropriate to
update our information on space
services so that a balanced allocation
plan can be developed which best
represents the overall needs of the
public. Therefore, among other issues,
respondents should address the future
spectrum needs of space services in this
band. It is important to establish specific’
plans for implementation of space
services including what kinds of
_information will be transmitted; by
whom; probable implementation time
schedules, and likely sources of
financial support. Also, are the planned
services consistent with the definition
and allocations applicable to this band,
or will changes be necessary? We
specifically request comment on
whether the restriction of this band to
non-commercial purposes should be
lifted or relaxed; and in the event that
any modification of this restriction is
implemented we invite comment on
what safeguards, if any, might be
adopted to assure the availability of this
band to non-commercial users. -

39. It is also appropriate to consider
the engineering compatibility of space
and terrestrial services within this band.
‘While our experience indicates that with
proper engineering, space and terrestrial
usage of the same band can be
compatible, we seek comments as to the
specific criteria and procedures which.
might be used for implementing both
space and terrestrial services in this
band. Specifically, we seek comments as
to interference protection criteria, power
flux density limitations, transponder
bandwidths, emission types,
polarization schemes, channeling plans
and other technical information which
might be helpful in planning the
compatible use of this band. Comments
on these technical issues should be filed
in Docket No. 80-113.

40. Information of the expected
deployment of earth stations would also
be useful, i.e., whether they will be

8See paragraph 12, above. Private AMDS
development may accelerate the relatively sluggish
evolvement of non-entertainment use by MDS.

L ]

concentrated mostly in rural or urban
area. 19

V. Allocation Options Available

41. Based upon the very limited
amount of spectrum now available for
MDS and what appears to be an
increasing demand for the service, we
believe some reallocation action is
warranted. We will discuss several
options, none of which necessarily
precludes alternate approaches. Parties
are invited to comment on these and
other allocation possibilities that would
offer effective solutions.

42, First, it would be possible to
develop policies and procedures to
discourage or restrict demand for MDS
frequencies. For example, we could
restrict MDS, one way or another, to
preclude its use for video or
entertainment television transmission.
This would obviously reduce its
demand. Aside from its rather harsh
effect on existing licensces, we must
observe, however, that such policies
would contravene Congress’ mandate to
“encourage the larger and more effective
use of radio.” (See Section 303(g) of the
Act, 47 USC Section 303(g).)
Accordingly, we believe this symptom-
eliminating approach should be rejected.

43, A second possible solution to the
MDS demand problem might be to
allocate a band other than 2500-2690
MHz. However, having reviewed the
lower frequency bands, particularly in
the 2~10 GHz region, there appears to be
no other substantial amount of unused
or lightly used nongovernment spectrum
available that might be suitable for
AMDS-type operations. Some
reallocation might be possible above 12
GHz but the propagaltion characteristic
of such frequencies, particularly at the
higher frequencies, would greatly reduce
the effective range of such point-to-
multipoint operations. Moreover, we are
unaware of any equipment of this type
currently developed or marketed for use
in that frequency range, and its
development would appear to be
unlikely unless a substantial demand
were evident,

44. Another possibility would be to
allocate some channels that may be

$*We note specifically one present sdvantage of
the 2500-2690 MHz band is that satellite uplinks can
be established on a low cost basis in close
proximity to the user's location: and thus those
characteristics of this band may make it an
appropriate one for providing services—both video
and non-video—in rural areas. We have long been
committed to assuring that the benefits of
competition and technological innovation in the
communications field accrue to all users including
those in rural areas. Thus, we are particularly
interested in the extent to which use of this band
might be available to rural users to provide the cost-
savings benefits lo satellite technology for
telephone and non-telephone services.

available in certain areas on an “'as
needed” basis. There are several readily
apparent disadvantages to this
approach, however, even if such
spectrum were to be found available.
Equipment designed for one range of
frequencies may not, in general, be
capable of easy madification so as to
operate satisfactorily on other
frequencies. Mass production of
common equipment would be unlikely,
thus assuring high entry and
replacement cosls. There could
obviously be no convenient or standard
program for administering the efficient
utilization of the channels under such an
arrangement since such a plan would
essentially have to be “tailor-made” for
each area. Perhaps more importantly, it
would be unlikely that substantial relief
could be realized by this approach since
the areas of greatest demand for MDS
channels are the larger metropolitan
areas which are generally the most
congested in all bands.

45. As indicated as the outset, the
2500-2690 MHz band has not been fully’
exploited by ITFS. It would therefore
seem natural to consider its utilization
through expanded use. The band is
parlicuZarly attractive in view of the
technical similarities of the ITFS, MDS,"
and OFS systems involved. As indicated
above, three channels are currently
allocated exclusively to OFS, with the
remaining channels allocated to ITFS
(on a shared basis with the fixed
satellite service). Thus, the option of
some method of sharing this band
among these three AMDS services
would seem to be the most attractive.
Not only would the use of the band be
enhanced but significant relief from the
crowding in the 2150-2162 MHz band
would be achieved, along with much of
the concomitant administrative burden
and delay imposed by competing
applicants and contested proceedings.
Moreover, such additional spectrum
would enable us to practically explore
the option in Docket No. 19671 of
providing private radio alternatives to
MDS. There may be, of course, other
more pressing needs that improved use
of the 2500-2690 MHz band could
facilitate. Therefore, we seek comments
on other possible uses for this band.
Such comments on other alternatives
should recognize, however, that we are
not writing on a clean slate. ITFS use is
scattered throughout the band and,
unless existing stations are required to
relocate to other frequencies, compatible
use with that service would seem to be a
prerequisite.

48. There are several possible ways
that additional allocations could be
madde in the 2500-2690 MHz band. First,
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each service could be allocated-a
specific number of channels. Aside from
the question of what to do with existing -
ITFS stations that turn out to be in the
“wrong” band segment, such an’ :
approach involves thé Commission in a
rather inflexible projection of future
needs of each service. And even where
our “crystal ball” would be reasonably
accurate with regard to a service’s
overall requirement, there is no
assurance that such a fixed allocation
would meet needs on a community-by-
community basis. For example, city A
may have greater need for ITFS stations
as compared to MDS or OFS, as :
opposed to city B, where the reverse
may be true. Thus, the inflexibility of a
fixed allocation is definitely a detriment.
The primary advantage of the fixed
allocation is ease of administration and -
avoidance of interservice mutually
exclusive situations.

" 47, Another alternative would be
unlimited sharing of the band between

all three services. This would, of course,, .
eliminate the inflexibility of the former -

approach but would be more difficult to
administer, particularly if the same
technical standards were not to apply to
all services. The option we believe best
would combine features of each of these
other alternatives. That is, each service
would receive a specified number of
channels for primary assignment, but
once the primary channels were fully
utilized by the service, assignments
could be made in other parts of the
band, as available. Thus, such an
approach should facilitate

. administration of the band but have
flexibility to allow for additional service
growth where and as needed.

48. In those cities where mutually
exclusive situations currently preclude
early assignment of a second channel,
all MDS applicants could be granted -
construction permits where the number
of available channels equals or exceeds
the number of applicants. See Appendix
B. In'many cases, we believe grantees - -
would re-evaluate their competitive
environments and opt for withdrawal. It
is likely that many of those original -
applicants would remain willing to
proceed through licensure, i.e.,
construction and operation, As to those
that do not construct, their construction -
permits would expire after 8 months and
the frequencies involved.-would become
available for reassignment. As .
discussed above, however, additional
new applicants perceiving an
opportunity may apply, particularly in
the larger markets where frequencies
are available. Under these natural
competition conditions, some licensees

would successfully market their serviceé -

for pay-television distribution. However,
since there are a limited number of such

. program sources available in any city,

others, to be successful, would likely
have to pursue new opportunities, such

. as transmission of data or institutional

and group programming. In essence, we
would anticipate, at least initially,
incomplete utilization of any block of .
new MDS.channels, except perhaps in
the largest cities where there still may
be a shortage due to high current ITFS °
use. :

49, Initially, without any better
projections for future demand in each
service, we would eliminate the
exclusive allocation of the three OFS

- channels and allow the three services to

share the band on an essentially equal -
basis. Basically, we offer a proposal that
would revise the cutrent interleaving
channelling plan within the band by
reorganizing the existing series of
channel groups into one series of
contiguous channels, numbered 1
through 31.2° We would divide the band
into three segments for primary ‘
assignment to each service, Thus,’

-beginning at the lower end of the band,

channels 1-11 would be available
primarily for the assignment of ITES
stations. The assignment of MDS
stations would be primarily in channels
12-21 and operation fixed stations in

- channels 22-31.2! However, where such

channels are shown not to be available-
in a given area in the primary band
channels, assignments would be
allowed on other available channels.
Thus, in effect, all users would have
access to the entire band.

50. In any situation where new
technical standards or allocation
methods are adopted there is always the
question of what to do about existing ~
stations. In this case we must decide
what, if anything, should be done with
existing ITFS and OFS stations that may
not be-constructed to meet newly
required technical standards or are
assigned to the “wrong” band segments.
Thus, we seek comment from interested
parties on the appropriateness of
“grandfathering” such existing stations,
i.e., permitting them to continue to

-operate as they are, without

modification, in response to any new
technical rules or other new
requirements that. may be adopted. Of
course, there are variations of

" ®To avoid confusion with current MDS channels

1, 2 and 2A, we would redesignate these channels

as A, B and C. See proposed Section 21.901(b) in the

attached Appendix A.

21 We have selected these band segments for
primary assignment since, from our analysis, they -
would seem to be most compatible with current
assignments in the band. However, we will consider
other suggestions, s :

grandfathering. For example, existing
stations could be grandfathered only for
a limited time (e.g., to a fixed date or
until license renewsdl), for the life of
existing equipment, or until such time as
changes need to be made to
accommodate an adjacent channel
applicant in the same city or a co-
channel applicant in a nearby city.
Related to this latter point, the question
arises as to when modifications to an
existing station are required (e.g., the -
installation of new equipment or a
change in frequency) and who should
bear the cost, the existing licensee, the

. newcomer or should it be shared?

- 51. Also, there are questions of how
much relief the sharing of the 2500-2690
MHz band would give to MDS and
possibly OFS users. In Appendix B we
list the top 50 metropolitan areas, the
number of mutually exclusive MDS
applications pending and the likely
number of available channels in each,
As can be seen from that listing, there
may not be enough channels to satisfy
all apparent MDS demand. Notably,
there are 12 metropolitan areas where
the available channels do not meet the
requirements suggested by the number
of pending MDS applications in all
cities. If adjacent channel assignments
are not possible, either under current
standards or in accordance with the
proposals set forth in Docket No. 80-113,
the problem in these 12 areas would be .
considerably exacerbated. Where
demand exceeds the supply we believe
there could be substantial relief through
time sharing. Moreover, even where
demand does not currently exceed

" supply, it could be that time sharing

could be considered to permit future
growth and augment spectrum
efficiency. We note in this regard that
most educational use occurs during the
daytime hours, while entertainment
television transmission occurs primarily
in the evening hours. Thus, time sharing
of the same frequencies would seem to
be very practical. This, of course, could -
take the form of two separate station
facilities using the same frequency but
at different times on a pre-arranged
schedule. Or, alternatively, it is possiblo
that both entities could be jointly
licensed the same radio facilities with
each using the station for certain
prescribed hours. In the remaining 38
major market areas, Appendix B
suggests that there are sufficient
available channels to provide all current

-MDS applicants with frequencies. Whilo

we are assuming that adjacent channel
assignments are possible, and that there
are no unavoidable co-channel
interference problems with neighboring
markets, in many cases there are enough
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channels available to satisfy all current
MDS applicants even if adjacent
channel operation is not feasible. In
these 38 markets, and in smaller market
areas, time sharing would not appear
necessary. Another possible time
sharing arrangement would permit ITFS
stations to sell unused transmission time
to MDS or OFS users. A local school
district, for example, could construct
and operate facilities and, in addition,
would be permitted to offer for lease the
time not used. In most cases, we believe
that instructional services would be
provided during the school day, and
entertainment programming in the
evening. Revenue from the lease of time
could at least partially offset operating
and maintenance costs and thus reduce
the need for public funding. We invite
comment on time sharing in general,
including its need, technical and
practical feasibility, how it could or
should be promoted, and if there are
some situations in which it could or
should be mandated by the Commission,

VI. Summary

52. To summarize our tentative
conclusions thus far, we believe that the
evidence is clear that the 2500-2690
MHz band is underutilized by today’s
standards and in comparison with other
frequency bands in the 2 GHz range.
While a strong potential need for use of
this band by MDS can be made on the
basis of current applications on file for
the 2150~2162 MHz band, we are
uncertain how much of this may
ultimately be translated into real
demand for services. Likewise, there are
indications that there is some demand
for a private equivalent of MDS,
particularly if we permit its use for
distribution of entertainment television.
Although we foresee some possible
further growth for ITFS, it would not
appear to be of such major proportion to
preclude alternate use of the 2500-2690
MHz band. There may. of course, be
other, more desirable uses for that band
and we solicit comments as to other
possible options. But at this time, we
tentatively conclude that shared use of
the band by ITFS, MDS and OFS would
appear to be the best option. However,
before we finalize our decision in this
regard, we need to develop a better
record to support the future needs of
these services, and possibly others.
Therefore, we have attached, as
Appendix C, a number of questions to
focus the comments in this proceeding
and to give us information needed to
reach our final decision.

VIIL Other Matters

53. Processing of Mutually Exclusive
MDS Applications. In order to resolve

existing mutually exclusive situations
and provide an orderly procedure for
application processing under this
proposed allocation, we propose to
allow existing mutual exclusive MDS
applicants to amend their applications
to specify newly available channels in
order to resolve their present mutually
exclusive situations. We would expect
that existing mutually exclusive
applicants would fully cooperate in the
selection of channels to resolve their
mutually exclusive status, If thereis a
dispute among two or more mutually
exclusive applicants as to which should
apply for a specific channel, we would
establish priorities according to original
filing dates of their applications. Where
the applicant does not voluntarily
amend his application the Commission
may, under proposed Rule Section
21.901(f), assign an available channel to
him. Under this procedure such
applications would be advised of the
proposed assignment and the applicant
would have an opportunity to specify
reasons why the proposed assignment
would be unsatisfactory for the intended
use. Such proposed assignment would
be placed on public notice, and no
involved application would be granted
until 30 days after the public notice,
pursuant to our normal procedures (see
Rule Section 21.29).

54. RM 2213. Our proposals in this
proceeding substantially encompass the
proposals contained in the petition for
rulemaking filed by Varian Associates
(RM 2213). The Varian petition seeks to
extend eligibility for licensing in the
2500-2686 MHz frequency band to
include common carriers that would be

_required to make substantial use of their
facilities available to educational and
non-profit groups currently eligible for
licensing in ITFS. Specifically, Varian

> proposes that Sections 74.931 and 74.932
be amended to provide that MDS
stations be licensed within this band on
the condition that transmission time be
made available to eligible educational
groups upon 90 days notice between the
hours of 9:00 AM and 5:00 PM. In its
supplemental reply comments, Varian
clarifies its peition by stating that the
rulemaking proposal assumes that the
Commission would place a limitation on
the number of MDS assignments within

. the band. In order to preserve as many
channels as possible for exclusive ITFS
use, Varian suggests that channels in the
“G" group be made available for MDS
assignments.

55. While the specific rules we
propose generally follow the proposals
contained in the Varian petition, it is
believed that in order to provide for an
efficient assignment of frequencies

reflecting current engineering
techniques, and to maximize the
availability of channels for future
growth in both of these services, a more
thorough reorganization of the channel
plan within this frequency band is
warranted as indicated above. With
respect to Varian's proposed priority of
use for educational purposes, we are of
the.opinion that it may create problems
without offering significant benefit to
educational users. First, it may well
inhibit the use of MDS by commercial
users since they may be pre-empted by
educational users on relatively short
notice. Secondly, to implement the
channel assignment procedure
proposed, the channels made available
to MDS operations in the present ITFS
band must be comparable to those in the
existing MDS band (which they would
not be if they were subject to special
conditions). While we fully support the
use of MDS for educational purposes,
we believe that this end can be achieved
by making adequate spectrum available
for MDS so that it can serve all public
service needs, including those of
education. .

58. Response channels. We have
included in the text of the proposed
rules modifications to the bandwidth
and frequency assignments of ITFS
response channels and have provided
for the authorization of response
channels for MDS and operational fixed.
However, frequency bandwidths would
be 120 kHz. As is the practice under the
current ITFS rules, the response
channels assigned would be determined
by the channel assigned to the
associated ITFS, MDS or operational
fixed station. With the exception of the
frequency changes, rules governing the
licensing and operation of ITFS
response stations remain the same. In
MDS and OFS, licensing and operation
of response stations would be similar to
the current licensing of point-to-point
stations in the 39 GHz band (see Rule
Section 21.711). A response station
would be licensed to communicate with
its associated MDS or operational fixed
station, and under this license the
station could be operated ata
subscriber location anywhere within the
service contour of the MDS or
operational fixed station. The proposed
rules would permit the separate
licensing of a number of MDS or
operational fixed response stations to
operate on the same or different
frequencies within the assigned
response channel. However, we will not
finalize the allocation of response 4
channels for MDS and OFS unless the
comments indicate there is some
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significant potential need for these -
channels,

viit. Conclusions and Order

57.1ti 1s therefore ordered, that the
Varian Assocxatesmlemakmg petitionis
granted to the extent it is consistent
with the rules proposed in this Notice,

* but otherwise is denied.

58. Authority for this inquiry and
proposed rulemaking is contained in .
Sections.4(i}, 303(c) and 303(r) of the -
Communications Act'of 1934, as
amended

9. This Notice of Inqmry and
Proposed Rulemaking is issued pursuant
to authority contained in Sections 4(i),
303, and 403 of the Communications Act
of 1934, as amended. Interested parties
may file comments on or before June 18,
1980, and reply comments on or before |
July 16, 1980. All relevant and timely -
comments and reply comments filed in
response to this Notice will be’
considered by the Commission.In ~ *
accordance with the provisions of
Section 1.419 of the Rules, an original
and five copies of all comments, replies,
briefs, and other documents filed in this
proceeding shall be furnished the
Commission. Copies of all filings will be
available for public inspection during
regular business hours in the
Commission’s public reference room at
its headquarters in Washington, D. C.

60. Members of the public should note
that from the time a Notice of Proposed
Rulemaking is issued until the matter is
no longer subject to Comrission
consideration or court review, ex parte
contacts made to the Commission in -
proceedings such as this one will be
disclosed in the public docket file. An ex
parte contact is a message (spoken or
written) concerning the merits of the
rulemaking made to a Commissioner, a
Commissioner's assistant, or other
decision making staff mémbers, other
than comments officially filed at the
Commission or oral presentations
requested by the Commission with all
parties present. A summary of the
Commission’s procedur‘es governing ex
parte contacts in informal rulemaking is
available from the Commission’s

. Consumer Assistance Office, FCC,

Washington, D.C. 20554, (202) 632-7000. .

Federal Communications Commission.
William J. Tricarico,

Secretary.

Appendix A -

It is proposed to amend Parts 2, 21, 74
and 94 of Chapter I of Title 47 of the .
Code of Federal Regulations as follows:

" NG.

PART 2—-FREC;!.UENCY ALLOCATIONS
AND RADIO TREATY MATTERS; -
GENERAL RULES AND REGULATIONS

“1.In Sectlon 2.106, the bands 2500—
2535 MHz and 2655—26901\41'12 in -
columns 6, 7, and 9 are amended and '

. footnote NG 47 is revised as follows:

§2.106 ’ Table of frequency allocations. -

* * * * B 4

§21.2 Definitions.
*

* * * *

Multipoint Distribution Services
response station. A fixed station
operated at an MDs receive locatlon to
provide communications with the
associated station in the Multipoint
Distribution Service,

* * * * * .
3. Paragraphs (a), (b), (c) and (d) of
Section 21,901 are revised and

* Classof  Nature of services .
Allocation Band(MHz)  station ot station paragraph (e) is added, as follows: .
6 7 9 1 )
- §21.901 Frequencles.
2500-2535 Fixed.......... Broadcasting-sateliite, (a) Frequencies in the following bands
NG47) eomresonene SPACE s (Community reception). eq | 8
(NG101) A Fixed-sateliite. are available for assignment in the
(NG102) siructonal telavision - Multipoint Distribution Service:
(Uso25)’ Muttipoint distsibution 2150-2162 MHz 12
) Operational fixed.
NG. 2535-2655 Fixed Broadcasting-satelite, 25002686 MHz 34
(NG47) oo SPAOR s (COMPMUNIty TECOQBON). 2686-2690 MHz 8
tremon U OV ts in the band 2150-2162
. ssignments in the ban
(s205) e MHz shall be according to the following
NG. 2655-2690 Fixed.commme Broadcastingsatelite.  frequency plan:
2:8%)1) EE_:’: ..... .‘_- om ty reception).
(NG102) I I television Channel Assigned Assigned fosponso
(s205) " uﬁixed. No. lrequency {MH2) channel (MHz}
fipoint distribut
e e .., Cperetonalfocd. Ao . 21502156 2669.72-2600.04
‘ Y 2156-2162 2609.84-2669.96
NG 47 Corermrns - 2156-2160 2689.84-2680.96

In the band 25002690 MHz, channels
in 2500-2566 MHz and the corresponding
response frequences 2686.0-2687.32 MHz
may be assigned to stations in the

- Instructional Television Fixed Service

(Part 74 of this Chapter); channels in
2566-2626 MIHz and response
frequencies 2687.32-2688.52 MHz may be
assigned to Multipoint Distribution
Service stations (part.21 of this
Chapter); and channels in 2626-2686
MHz and response frequencies 2688.52—
2689.72 MHz may be assigned to
stations in the Operational Fixed
Service (Part 94 of this Chapter). Such
assignments are subject to the technical
standards applicable to stations in the
Multipoint Distribution Service.
Frequencies in each band segment may
be assigned to users in either alternate
service on condition that suitable
frequencies in the preferred segment are
not available. In Alaska, frequencigs
within the band 2655-2690 MHz are not

-available for assignment to terrestrial

stations.
* * * * *

PART 21—DOMESTIC PUBLIC RADIO .
SERVICES (OTHER THAN MARITIME
MOBILE)

‘2.In Section 21.2 a definition for

" Multipoint Distribution Service

Response Channels is added in
appropriate alphabetical sequence to
read as follows:

Channel B may be assigned only if the
transmitting antenna of the station is to
be located within ten (10) miles of
coordinates of the following

listed under subsection (c).]
* * * * *

{c) Assignments in the band 2566-2626
MHZz shall be according to the following
frequency plan: |

) Frequencies in the band 2150-2160 MHz, are

shared with non-broadcast omnidirectional radio -
systems licensed under other parts of the
Commission’s Rules.

3Frequencies in the band 2160-2162 MHz are
shared with directional radio stations authorized in
other common carrier services.

3Frequencies in this band are shared with
stations in the Instructional Television Fixed
Service and the Operational Fixed Service. In this
band frequencies in the band segment 2500-2560 .
and 2626-2688 MHz may be assigned to statlons in
the Multipoint Distribution Service ohly on
condition that suitable alternative fraquencies in the
band segment 2568-2626 MHz are not availablu for
assignment to such stations, The showing required
for the assignment of a frequency in the 2500-2560
MHz or 2626-2686 MHz bands to an MDS station Is
set out in subpart (d) of this paragraph. Similarly,
frequencies in the band segment 2566-2626 MHz
may be assigned to stations in the Instructional
Television Fixed Service or Operational Fixed
Service only on condition that sultable alternative
frequencies in the 2500-2568 or 26202080 MHz
bands are not available for assignment to such
stations.

*Frequencies in this band are shared with
stations in the Broadcasting-satellite service.
Frequencies in the bands 25002535 MHz and 2020~
2686 MHz are shared with stations in the fixed<
satellite'service.

- metropolitan areas. [See areas currently -
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Channel As-gnedoperamg Assigned responss
fraquency (MHz) frequency (MHz)

12 - 2566-2572 2687.32-2687.44
13 . 2572-2578 2687.44-2687.56
14 2578-2584 2687.56-2687.68
5 2584-2590 2687.68-2687.80
18 ! 2590-2596 2687.80-2687.82
17 2506-2602 2687.92-2688.04
8. 2602-2608 2688.04-2688.16
18 2608-2614 2688.16-2688.28
20 2614-2620 2688.28-2688.40
21 2620-2626 2688.40-2688.52

The frequency plan for the entire band
designated by channels 1 through 31 is
contained in Section 74.902(b) of this
Chapter. Assignments in this band shall
be subject to the limitations covering
harmful interference contained in this
Chapter.

(d) Assignments to stations in the
Multipoint Distribution Service are
normally made to channels A, B, Cor
channels 12-21. Assignments may be
made in the remaining (i.e. channels 1-
11 or 22-31) only on showing that
suitable alternative frequencies in the
band segments designated by channels
12 through 21 are not available for
assignment to such stations,

{e) Where two or more applications
are mutually exclusive by reason of
harmful electrical interference and
additional suitable channels appear to
be available for assignment in the same
area, the Commission shall request that
the later filed application amend his
application to specify an available
frequency channel. In the event that the
application is not so amended within a
reasonable period of time, the
Commission may propose the
assignment of an available channel in
lieu of that originally proposed unless
said applicant can show that such
frequency is not suitable for the
intended operation. The Commission
shall issue a public notice proposing the
assignment of the available channel (in
lieu of that proposed by the applicant)
and shall not take final action on the
application until 30 days after the
issuance of such public notice.

4. A new Section 21.909 is added to
read as follows:

§ 21.909. MDS response stations.

{a) An MDS response station is
authorized to provide communication by
voice and/or data signals with its
associated MDS station. An MDS
response station may be operated only
by the licensee of the MDS station or its
subscriber and only at a receiving
location of the MDS station with which
it is communicating. More than one
response station may be operated at the
same or different receiving locations. All
MDS response stations communicating
with a single MDS station shall operate

within the game frequency channel. The
specified frequency channel which may
be used is determined by the channel
assigned to the MDS station with which
it communicates (See Section 21.801(c)).
The specified frequency channel may be
subdivided to provide a distinct
operating frequency for each of more
than one response station.

(b) Authorization of an MDS response
station is subject to the following terms
and conditions:

(1) The response station shall not
cause interference to any station
operating beyond the reasonable service
area of the MDS station with which it
communicates.

(2) The Commission's Engineer-In-
Charge of the radio district in which
intended operation is located shall be
notified prior to the commencement of
the operation of each response station.
Such notice shall include:

(i) The authorized call sign of the MDS
station the transmitter location number
(assigned by the carrier in sequence of
use beginning with number one) and the
response station location coordinates.

(ii) The exact frequency or frequencies
to be used,

(iif) Anticipated date of
commencement of operation.

{3) The Engineer-In-Charge shall be
notified within 10 days of termination of
any operation. The notice shall contain
similar information to that contained in
the notice of commencement of
operation.

(4) Each station shall have posted a
copy of the notification provided to the
Engineer-in-Charge.

(5) The antenna structure height
employed at any location shall not
exceed the criteria set forth in Section
17.7 of this chapter.

PART 74—~EXPERIMENTAL,
AUXILIARY, AND SPECIAL
BROADCAST AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

5. Section 74.902 is revised to read as
follows:

§74.902 Frequency assignments,

{a) Frequencies in the band 2500-2566
MHz may be assigned to stations in the
Instructional Television Fixed Service.
Frequencies in this band may be
assigned to stations in the Multipoint
Distribution Service or the Operational
Fixed Service on condition that suitable
alternative frequencies are not available
for assignment in the 2566-2628 MHz or
2626-2688 MHz band and 2655-2686
MHz band are shared with fixed-
satellite service.

{b) Assignments in this band shall be
according to the following plan:

Channel  Assigned operaling Aseigned response

No. frsquency (MHz) frequency (dtz)
1 25002508 2686.00-2686.12
2 2506-2512 2606.12-2886.24
3 2512-2518 2686.24-2686.36
4 2518-2524 2696.96-2686.48
5 2524-2530 2606.48-2686.60
6 25002536 26086.60-2886272
7 2506-2542 2686.72-2686.84
8 2542-2543 2686.84-2696.96
9 2548-2554 2686.96-2687.08
10 2564-2580 2687.08-2687.20
11 2560-2568 2687.20-2687.32
12 2566-2572 2687.32-2687.44
13 2572-2578 2687.44-2687.56
1*® 2578-2584 2887.58-2687.68
15 2584.2590 26687.58-2687.80
18 25002508 2587.80-2687.52
17 2506-2602 2637.92-2688.04
18 2602-2608 2658.04-2688.16
19 2608-2614 2688.16-2688.28
20 2614-2620 2536 28-26988.40
21 2638.40-2688.52
2 2626-2832 2686.52-2688.64
23 2632-2638 2636.64-2686.76
24 2538-2644 2638.76-2688.88
25 2644-2650 2668.86-2684.00
26 2650-2658 2000.00-2689.12
27 2656-2662 2680,12-2589.24
28 2662-2663 2686.24-2689.36
29 2688-2674 2686.06-2689.43
20 e  2674-2680 2680.43-2689.60
31 2880-2686 2680.60-2689.72

(c) A licensee is limited to the
assignment of no more than four
channels for use in a single area of
operation. An area of operation is
defined as the area in which the use of
channels by one licensee precludes their
use by other licenses. Applicants shall
not apply for more channels than they
intend to construct within a reasonable
time, simply for the purpose of reserving
additional channels. Applicants
applying for more than one channel
shall submit to the Commission a plan
indicating when they intend to begin
and complete construction of each
channel applied for, and the
Commission will determine whether or
not a grant of the channels requested
would serve the public interest.
Applicants initially proposing the
operation of less than four channels may
request that additional channels be
reserved for future expansion of the
system. The Commission will undertake
to avoid assigning the additional
channels to other applicants as long as
such aclion is feasible in the judgment of
the Commission. The provision for a
maximum of four channels to a single
licensee shall not be construed as a
guarantee that four channels will be
assigned. Unless it is shown to be
technically infeasible,-channels will be
assigned to a single applicant on an
adjacent channel basis.

(d) The same channel may be
assigned to more than one station or
more than one licensee in the same area
if the geometric arrangement of the
transmitting and receiving points or the
times of operation are such that
interference is not likely to occur.
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PART 94—PRIVATE OPERATIONAL-
FIXED MICROWAVE SERVICE

6. Section 94.65(f) is revised to read as
follows:

§94.65 Frequencles.
* L * *

(f) 2500-2690b MHz: The frequency
band 2626-2686 MHz (i.e., channels
22-31) and the corresponding response
frequencies of 2688.52~2689.72 MHz may
be assigned to Operational Fixed
stations. Such assignments may be
made to the bands 2500-2566 MHz and
2566-2626 MHz on condition that
suitable alternative frequencies in the
band 2628-2686 MHz are not available
for assignment to such stations. All such
assignments are subject to the condition
that all operational fixed stations must
comply with the technical standards
applicable to stations in the Multipoint
Distribution Service, as contained in,
Part 21 of this Chapter, with the
exception of point-to-point assignments.

* * % * *

Appendix B.-: Channel Avaflablllty in 2500-}690
MHz Band and Mutually Excluslve MDS

Applications
No. of No. of
Matropolitan areas ¢ unencum-  mutually -
- bered - exclusive
. channels!  MDS
applications 2
Atlanta 20 6
Akron 0 0
Albany. 26 4
Anaheim-Santa Anna-Garden Grove 1] 3
Baltimore 16 4
Birmingham.scuussssmssssssssa — 0 <
Boston 2 5
autial 20 4
Chicago 1 5
Cleveland susssssssssss 0 [}
Columbus 1 2
Dallas. 3 6
Cincinnati - 24" 0
Dayton 25, 2
Denver. 19 4
Detroit 12 8
Fort Worth 14 4
Gary = 1 2
Hartford 3t 3
Houst 9 - 8-
indianapoli 17 6
KANSAS CitYuususmssssressssssassomsisn - 31 3
Los Angeles-Long Beach....uwens .0 - 7
Louisville, 5 3
Memphi 31 3
Miami 1 ]
Milwaul 3 5
polis-St. Paul 16 2
Ne\y Odeans 30 .4
Now York City-Newark-Jersey City... 3. 6
Norfolk 7" 3
OKIZhOMA CHY veiuemerassarsssssns evaneseeins 25 3
Philadelphia. 11 6
Phoent 31 3
Pittsburgh . a3t 6
Porﬂnnd 29 2
P:ov-danm - 10 2
Rh ; 11 (O]
Rochest . 25 3
Saeramenlo otsrsmsssiruibssserisssststssaseeetesss 25 3
‘San A 23 3
58N DIB0 cussssesmssemsesssssssssussssssasrosnss 7 4
52N FANCISCO wrusessmrmmssssasssssssssssnes aaee 2 7
San. Jose 3 *)3
Soattle 3 3
St LOUIS wurvsrsssmrsarsrsssrsssssssssssossass aressessns 31 4
Sy 31 7

7 Appendix B.—~ Channel Avallability in 2500-2690
MHz Band and Mutually Exclusive MDS
Applications—Continued

. No. of No. of
Metropolitan areas ¢ unencum-  mutually
bered exclusive
- channels * MDS
applications 2
Tampa-St. Potershurg.. e 27 4
Toledo 31 4
Washington, .D.C csssossarsosmen 23 7

Y d ch " a count of the
number of channels in each area ‘that are not currently as-
signed to an ITFS station or ad;aeent to such an asslgned
station, or to OFS, It a co-ch { separa-
tion of 50 miles’and 25 miles for adjacent channels, It does
not take into consideration any need for guard bands that
may.be required for new stations. Thus, it cannot be neces~

sarily assumed that all such channels can be practically as-
signed in each area.
2From Common Carrier Bureau MDS applscahons records.
3Includes one application for Long Beach.
Includes San Bemardino.
Sinciudes Palo Alto. -
$Top 50 areas. See Section 21.901 of the Rules.

Appendix C

As discussed at paragraph 49 of the
attached Notice-of Inquiry, Proposed
Rulemaking and Order, the following
questions are intended to focus the
comments in this proceeding and
provide the information needed to
resolve the issues before us.

A.MDS Growth. 1. What growth in
service demand for MDS can be forecast
over the next five to ten years? How will
this growth be reflected by increased
demand for frequencies?

2. What is the likely impact on
demand for MDS as technology
develops in the following areas:

(a) data transmission services;

(b) public information services;

(c) business video services;

(d) local distribution of satellite
communications; and

() direct satellite to home or business

) communications.

3. What MDS growth can be forecast
in entertainment programming via MDS,
considering the following:

(a) the number of channels available;

(b) the likely impact of other
transmission media;

(c) the geographical market areas
involved; and

(d] the effect of alternate AMDS
services.

4. To what degree are MDS systems
likely to be, or continue to be,
interconnected by means of terrestrial
microwave systems or satellite
facilities? To what extent will MDS use -
be of a local, regional, or national
nature?

5. What is the likely effect on MDS
demand over the next ten years from

7 equipment development that can be

reasonably foreseen under current -
technical standards? What will be the
likely impact on MDS growth by the

7
kinds of technical standards proposed
by our Notice of Proposed Rulemaking
in Docket No. 80-113 (FCC 80-137)? How
will such impact be reflected in the cost
of receiving equipment (e.g., down-
coverters and antennas) that is designed
in accordance with these new
standards? What are the likely
relationships between the performance
standards proposed, equipment and
other costs, and number of channels
needed, over the ten year period?

B. Operational Fixed Service (OFS)
Demand. 1. What current or future needs
would be served by the establishment of
additional channels for private

distribution systems?

2. What impact would allocation of
such channels have on existing radio
services, i.e.. MDS, ITFS, OFS (as
presently limited)? In particular, what
would be the probable impact of the
implementation of private equivalents
on the demand for MDS?

3. What is the likely demand for such ’

uses over the near term (23 years), to
mid-term (10 years)? What are the
assumptions underlying such
projections?

C. ITFS Demand. 1. What s the likely
future demand for ITFS channels over
the next 5-10 years?

2, Upon what factors will ITFS growth
depend? To what extent will such
factors determine ITFS demand?

3. What is the likely effect on ITFS

. demand if ITFS programming is

permitted to be brought directly to
schools via CATV facilities? What is the
likelihood of such permission being
granted?

4. What is the likely effect on ITFS
demand if wideband, frequency
modulated video carrier techniques are
authorized for ITFS use? Similarly, what
would be the likely effect on I1TFS
demand if ITFS transmitter power in
excess of 10 Watts i permitted?

5. What effect might removal of ITFS

. from broadcast-style regulations have

upgn ITFS demand?
6. What is the likely impact on
demand for ITFS if the various technical

.rules proposed in Docket No. 80-113 are

applied to ITFS?

7. What is the likely impact on
demand for ITFS of the various
reallocation and/or time-sharing
schemes mentioned in this reallocation
item?

D. Allocation Schemes. 1. What, if
any, reallocation of the 2500-2690 MHz
band would best satisfy anticipated
spectrum demand for the various AMDS
services and MDS in particular? Should
any channels be “reserved" for future
use?

2. How would allocation of the 2500~
2690 MHz band into 31 continuous
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channels with three sub-bands for MDS,
ITFS, and OFS be most efficiently
achieved? What are the advantages and
disadvantages of such a plan? Would
assignment of channels be better
administered on'a priority-of-use, or on
an exclusive-use basis?

3. How would “grandfathering” of
existing ITFS or OFS stations be best
achieved under our proposed
reallocation scheme, or under any other
scheme? How long a period should be
permitted to relocate or modify
equipment, if necessary, and who should
bear such costs? How would these
decisions affect service demand and
availability?

4, What are the practical difficulties
and costs, and what is the realistic
period necessary to establish the
uniform AMDS compatibility standards
proposed in Docket No. 80-113 and to
implement the proposed reallocation
plan? Under any other plan?

5. What is the feasibility of,
alternately, permitting or requiring time-
sharing AMDS facilities as between
services to make most efficient use of
_the available spectrum? Would such ,
“sharing be better accomphshed by two
or more parties using the same
frequencies with their own equipment,
or by the joint use of the same
equipment?

6. Assuming reallocation and
assignment on a priority basis, what
-unique problems might arise where
applicants from more than one service
seek a particular available channel?
Should there be special cutoff provisions
for such interservice mutually exclusive
situations? Are there alternative
procedures that would solve this
problem? Explain.

7. Are any new procedures required
under which applications for newly
available MDS channels should be
processed? Is there a better method for
assignment of the new channels to
currently mutually exclusive applicants
than that proposed?

8. If demand for all AMDS services is
insufficient to efficiently utilize the
entire 25002690 MHz band, should part
of that band be put to other use or

placed in reserve? If so, should existing °

licensees spread over the entire band be
moved or grandfathered? If the 2500~
2690 MHz band is initially made
available to AMDS only, should we give
advance warning to AMDS licensees
that if the band is not heavily used,
some of the band may be put to other
use and some AMDS licensees forced to
move? Is it possible to award licensees
channels in a manner that part of the
band is effectively kept in reserve
unless demand is great?

»

E. General. 1. How does demand for
ITFS vary as a function of geographical
area (e.g., by market size)? By time of
day? Are these demand patterns likely
to continue?

2. How does demand for MDS vary as
a function of geographical area {e.g.. by
market size)? By time of day? Are these
demand patterns likely to continue?

3. How does demand for OFS vary as
a function of geographical area (e.g.,
market size)? By time of day? Are these
demand patterns likely to continue?

4, Will these demand palterns change
as new uses for MDS, ITFS, OFS
develop? (E.g., will increased data
transmission result in substantially
greater daytime demand for MDS? Will
increased transmitter power for ITFS
and the pdssible use of educational
consortia result in substantially greater
nighttime demand for ITFS?)

[FR Doc. 80-13237 Filed 5-1-80; 8.45 am)
BILLING CODE 6712-01-M

47 CFR Part 21
[CC Docket No. 80-116; FCC 80~80-141]

Permitting Use of Alternative
Procedures in Choosing Applicants for
Radio Authorizations In the Multipoint
Distribution Service

AGENCY: Federal Communications
Commission

ACTION: Notice of inquiry and proposed
rulemaking.

SUMMARY: The Federal Communications
Commission inquires into proposing
amendments to its Rules to permit the

. use of an auction, a lotiery, or a paper

hearing procedure in selecting which of
several applicants for station
authorizations in the Multipoint
Distribution Service should receive the
authorization.

DATES: Comments must be received on
or before July 1, 1980, and Reply
Comments on or before August 15, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
James R. Keegan, Common Carrier
Bureau, Domestic Facilities Division,
(202) 632-6415.

In the Matter of Amendment of Part 21
of the Commission’s Rules to Permit the
Use of Alternative Procedures in
Choosing Applicants for Radio
Authorizations in the Multipoint
Distribution Service, CC Docket No. 80~
116,

Adopted: March 19, 1950,

Released: May 2, 1980.

By the Commission: Commissioner Lee
absent.

Introduction .

1. The Multipoint sttnbutmn Service
is a common carrier service in which
radio signals are sent by microwave
from a common carrier's transmitter to
various specified receive points. At this
time only two channels in any particular
community are available for this service,
and in a large number of situations
several applicants have applied for the
same channel in the same geographic
aresa.

2. The Commission has had difficulty
in making meaningful choices among
compeling applicants. Generally we
have used the oral comparative hearing
process, which involves trial-type
proceedings before our administrative
law judges, to identify and evaluate
differences among applicants and
thereby determine which would best
serve the public interest. However, our
experience with this process has caused
us to question its costs and
effectiveness. Given the wide variety of
services that may be offered by MDS
(data, subscription television,
educational television, etc.), the fact that
an operator may substantially modify
his proposal in response to customer
demand. and the subjectivity. expense
and delay inherent in the oral
comparative hearing process, we
propose to examine, and seek comment
on, possible alternative procedures for
selecting among competing, mutually
exclusive, MDS applicants.

3. Three possible procedures appear
likely to produce better, or at least
equally valid, results than the present
one. Moreover, théy would minimize the
costs to society of idle frequency
spectrum and the administrative
expenditures of time and money
necessary to conduct oral comparative
hearings. These three alternative
procedures are the use of “paper record”
hearings, selection from among
compeling qualified applicants by
means of a lottery, and grant of the
authorization to the qualified applicant
who bids the highest for it at an auction.
These procedures are discussed more
fully below, along with the difficulties
presented by the current procedure
which have led us to seek alternative
approaches.

Background

4. Technically a form of multiple
address fixed radio service, Multipoint
Distribution Service (MDS) utilizes an
omnidireclional transmission pattern to
distribute broadband communications
for simultaneous reception by numerous
specified (or “addressed") receive sites.
The range of the microwave
transmission is typically between ten
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and twenty miles, although it can vary - fifty areas, a four megahertz wide

considerly depending upon such factors
as transmitter power, the size of the
directional receiving antennae used, the
quality of the downconverters used, the
type of transmission, and the '
topography of the region. MDS is
generaly a one-way service, although it
can be used in conjunction with other
methods of transmission (such as
telephone lines) to provide two-way
communications. - .
5. The licensee of a common carrier
MDS station leases air time to
commercial and other institutional
subscribers who provide the intelligence
to be transmitted and specify the points
of reception. MDS stations are capable
of distributing any information capable
of broadband radio transmission. Thus,
MBDS stations can provide various forms
of closed circuit television, data,
facsimile, and other communications
service. The predominant use of MDS
stations at this time is to carry
subscription television type - ‘
programming.! However, MDS stations-
have also been used on a regular basis
for a variety of business and
educational applications, such as for
updating a university’s teaching
machines, providing financial and
market information services, and
providing information to conventioneers
at hotels. Thus, an MDS carrier can
provide a wide variety of services at
any time during the term of the license.
6.'In processing applications for
stations in this service, the Commission
has been faced with a large number of
situations where several applicants
apply for a particular station within the
same geographic area and are therefore
mutually exclusive (i.e., electrical
interference from one would preclude
operation of the other). This ,
circumstance has come about largely as
a result of the current allocation scheme
which limits the number of MDS
channels at any given locality in the
country to two. One channel, referred to
as channel 1, is available throughout the
country. This channel is six megahertz
wide, the bandwidth necessary for
transmission of a standard color
television signal. A second six

megahertz wide channel, channel 2, is. _

available in the fifty largest
metropolitan areas.? Outside of these

1See Second Report and Order {Docket No.
20480), FCC 80-86, (adopted February 28, 1980),
which notes, at para. 9, that nearly all operating
MDS stations carry at least some “pay TV" -
programming amounting to 63 percent of the total
hours of transmission time sold in 1978.

2The areas where stations operating on channel 2
may be authorized are listed in Section 21.901(c) of
the Rules, 47 C.F.R. § 21.901(c). These are
approximately the fifty largest metropolitan areas.
For the reasoning which led to the adoption of the

channel, channel 24, is available, which
may be used for other than color
television transmissions.

7. The first applications filed for MDS
authorizations (for channel 1, since

" channel 2 was not available until 2

years after channel 1) tended to be for
the larger cities, and in many cases no
competing applications were filed. Only
one application each was filed for New
York, Philadelphia, Washington, and
Chicago, for instance. }

8. Some mutually exclusive situations
developed even in these early filings,
however, and as potential applicants
became more familiar with the potential
uses of MDS systems, the percentage of
applications that met with competing
applications increased. By the time
channel 2 was allocated in 1974, eighty-
seven mutually exclusive situations.had
occurred for channel 1 authorizations,
Within six months after channel 2
became available, mutually exclusive
applications were on file for that
channel for all fifty cities.

9. Most of the competing situations for
channel 1 allocations pending in 1974
have been resolved. Twenty-seven
cases were resolved by agreements
among the applicants prior to
designation for hearing or by applicants
dropping out. Forty-seven situations
were designated for hearing. Only two
of these actually went to hearing,? with
the-other forty-five being subsequently

" resolved by agreements among the

applicants, Applications for the
remaining thirteen cities are still
pending. Two of the channel 2
situations have béen designated for
hearing, and both were heard.®
Applications for the remaining forty-
eight cities allocated on channel 2 are
still pending, o

'present MDS allocation scheme, see Report and

Order (Dacket No. 19493), 45 F.C.C. 2d 616 (1974).

3Microband Corp. of America, 89 F.C.C.2d 525 .
(1978), rev. denied, FCC 79-445 (released July 26,
1979), appeal pending sub nom. Microband Corp. of
America v. FGCC, Case No. 79-1982 (D.C. Cir, filed
August 24, 1979); Lipper & International Television
Corp., 69 F.C.C. 2d 2158 (1978), rev. denied, FCC 79~
446 (released July 26, 1979), appeal pending sub
nom. A, Michael Lipper v. FCC, No. 79-1981 (D.C.
Cir. filed Aug. 24, 1979). The cities involved are San
Diego, Cal., and Reno, Nev., respectively.

¢ Almost all of these involve cities in three states
where assertions of jurisdiction by the state public
utility commissions have delayed processing. We"
recently have clarified that prior state certification
is not a prerequisite to Commission authorization.
See Second Report and Order (Docket No. 20490),
note 1, supra. We therefore have commenced
processing these applications. .

8 Digital Paging Systems, Inc., 89 F.C.C. 2d 1
(1978), and Digital Paging Systemns, FCC 76D-80,
released October 11, 1978 (Initial Decision). Both of
these decisions have become final and construction
permits have been issued. The two cities involved
are Akron, Ohio, and Cincinnati, Ohio, respectively.

N

AN

.

10. For several years after the filing of
the channel 2 applications, relntivelf'
few new situations involving mutually
exclusive applications arose.
Occasionally several new channel 1
applications would be filed to serve a
city, but the rate of settlements among
parties approximately equalled that of
conflicts caused by new filings so that
the number of conflicts on hand
(involving applications filed after those
for channel 2) generally remained
between five and ten. Toward the
middle of 1978, however, this situation
began to change. The annual reports
filed by MDS system operators show
that by December 31, 1977, 40 MDS
stations has gone into operation.
Apparently, the operation of these
stations led to the development of a
known market for MDS and a better
idea of its potential. In large part, the
capability of MDS to carry subscription
television type services appears to be a
key factor in the high démand which has
been generated for the service. Many
new applicants began filing for MDS
authorizations, and existing licensees
and permittees began filing for new
cities. The result has been a substantial .
increase in the number of situations
involving mutually exclusive
applications. More than 40 new channel
1 mutually exclusive situations have
arisen sirice June of 1978, and a fotal of
108 mutually exclusive situations now
exist, involving 338 applications. Several
new mutually exclusive cases continue *
to arise monthly. Because the demand
for MDS stations appears to have
increased, we believe parties may be
less likely to settle than in the past.

Present MDS Licensee Selection Process

11. In order to select MDS licensees
from among a number of mutually
exclusive applicants, the Commission
has designated such cases for oral,
comparative hearings conducted before
an administrative law judge. Issues aro
designdted, and both oral and written
evidence is taken on those issues, with
the administrative law judge conparing
the applications and preparing an initial
or recommended decision as to which
applicant would best serve the public
interest.® The judge’s decision becomes
effective absent exceptions, appeal, or a
petition for review to the Commission.?
The Review Board generally reviews
initial decisions for the Commission.®

12. The five standard factors upon
which evidence is taken and applicants
compared for MDS service were
announced in Peabody Answering

€47 CFR §1.267.

147 CFR § 2.276.
®47 CFR § 0.365.
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Telephone Service, 55 F.C.C. 2d 626
(1975),° the first instance where mutually
exclusive MDS applicants were
designed for oral comparative hearing.
They have been used in MDS hearings
since then, even though at the time they
were developed, the first MDS stations
were just beginning to go on the air. OQur
experience with, and the nature and
development of, the MDS industry have
caused us to question the relevance of at
least some of the criteria employed. We
also wonder whether an alternative to
the trial-type, oral comparative hearing
might not be indicated. Specifically, we
are inquiring whether the process used
to date is an effective, economical, and
efficient way of determining which of
several MDS applicants will best serve
the public iriterest. As stated by Review
Board Member Sylvia D. Kessler: 10

Admittedly I do not propose this
simplistic approach in comparative MDS
cases as anything other than a stop-gap
in “Hobson’s choice” cases, and until
such time as the Commission takes

corrective action and effectuates criteria’

more suitable to this fledgling industry if
we are to continue with the costly

- adjudicatory hearing process in
resolving comparative MDS cases.
Perhaps, considering the fact that MDS
is a substantially different type of
service as compared with AM, FM and
TV, and is now just developing, Section
309 of the Communications Act need not
be construed as requiring formal
evidentiary trial-type comparative
hearings, and that informal hearings and
written submissions would satisfy the
requirements of that section. Perhaps,
too, a lottery would suffice. For it is now
more than thirty years after Ashbacker
Radio Corp. v. FCC, 326 U.S. 327 (1945),
and a new era where on the basis of
criticisms of the comparative hearing
process in broadcast cases by some
members of the judiciary, it cannot be
said that it would be impossible for

*The five factors are:

{a) The relative merits of each proposal with
respect to efficient frequency use;

{b) The nature of the services and facilities
proposed, and whether they will satisfy those types
of service requirements that are likely to exist or be
developed in the (name of locality) area;

() The anticipated quality and reliability of the
service proposed including installation and
maintenance programs;

[d] ‘The charges, regulations, and conditions of lhe
service to be rendered, and the relation of charges
to the costs of services; and

(e) The managerial, promotional, and
entrepreneurial abilities and background of the
applicants.

‘We have today revised the Peabody standards in
an attempt to make them more realistic and relevant
to the marketplace. See Frank K. Spain, FCC 86-140,
{adopted March 19, 1980), and para. 53 infra.

1 Digital Paging Systems, Inc., 63 F.C.C. 2d 1991
(1978).

them to revisit Ashbacker on the basis
(a) of a newly developing industry, (b) of
the Commission’s past experience with
the comparative formal hearing process,
and (c) of their own experience.

1. Case Analysis

13. A brief summary of the more
“significant” differences among the .
applicants in the four instances
involving competing MDS applications
where oral comparative hearings have
been held to choose the successiul
applicant is instructive. In the first case
to go to hearing,*! one applicant was a
local corporation proposing to serve -
primarily local customers while the
other was a corporation headquartered
in New York proposing to serve
primarily national customers. The
Review Board considered the winner
entitled to a preference under Peabody
factor (a) because tall buildings near the
loser's transmitter site resulted in the
“shadowing" !? of substantial portions of

.its potential service area.!? The winner

also was given preferences under factor
(b) for its more detailed service proposal
{including offers to purchase time and
expressions of interest by serveral
potential local customers}; under factor
(c) because it proposed to provide a “hot
standby™ transmitter and to utilize two
local firms to provide maintenance and
emergency service, and under factor (e)
for more precise and detailed
promotional planning.

14. The second proceeding for a
channel 1 authorization involved two
applicants proposing to serve Reno,

W Microband Corp. of America (San Diego, Cal.),
supranote 3, 69 F.C.C. 2d 525.

12That is, thers was no line-of-sight path between
the transmitter and possible receiver sites. At the
frequerrcies on which MDS stations operate,
reception of a signal of adequate quality where no
such path exists is at best doubtful.

131t is quite common for an MDS applicant, soon
after obtaining a construction permit, to filz an
application td modify the permit by changing the
location of the transmitter. Since an application
which is mutually exclusive with cthers may remaln
pending for a substantial amount of time before it is
granted, changed circumstances, e.g. construction of
new buildings, may make such changes necessary,
Also, some MDS operators apparently will change
the location of the transmitter to meet the needs of a
customer, so long as the station has not yet been
built. Amendment of & pending application to
change the location of the transmitter is effectively
precluded by the fact that such a change (if it
involves more than a ten second change In Jatitude
or longitude) is a major amendment under Saction
21.23(c}{2} of the Commission’s rules. In general an
application to which a major amendment is made
becomes a newly filed application pursuant to
Section 21.31, and the applicant ordinarily loses its
right to comparative consideration if a mutually
exclusive application Is already on file. Even where
no mutually exclusive application Is on file, & new
cut-off date {before which new, competing
applications could be filed) is established by
publication of the major amendment.

Nevada.'*The Review Board awarded
no preference under Peabody factor {a),
staling that neither party had shown it
would serve more potential users.’® -
With respect to factor (b}, a preference
was awarded to the winning applicant
because of its “'service philosophy” of
altempling to attract local nonpay
television customers, supported by a
market study and interviews with local ~
persons. The winner alsa had entered
into an agreement with a local
communication consulting firm under
which that company would provide day-
to-day management and marketing
services for the proposed station. The
loser proposed actively to solicit only
pay TV customers. The loser was
considered slightly preferable with
regard to its proposed studio facilities,
but this was considered outweighed by
the winner's superior “service
philosophy.” With respect to factor (c),
the winner was given a preference on
the basis of having made definite plans
for the maintenance of its proposed
facilities. No preference was awarded
under factor (d}. Under Peabody factor
(e) a preference was awarded the
winning applicant because of its plans-
for developing and promoting MDS in
the local market.

15. The service proposals in the
Akron, Ohio, and Cincinnati, Ohio
proceedings were quite similar to one
another.}* However, the bases for the
awards—made by the Review Board on
review for Akron and the
Administrative Law Judge for
Cincinnati—were different. In neither
proceeding was any credit awarded
under Peabody factor (a}, since all of the
applicants for each city proposed
essentially identical tfransmission
facilities.?? In the Cincinnati proceeding

3¢ Lipper & International Television Corp., supra
note 3, 00 F.C.C. 2d 2158.

*In the San Diego proceeding, the winning
applicant had introduced a series of maps indicating
locations of hotels, apartment buildings, hospitals,
cable system headends. and other receplion
locations that might be used by potential customers
and indicated the coverage of these each proposed
station could obtain.

8 Digital Paging Systems, Inc., supra note 10, 69
F.C.C. 2d 1981, and Digital Poging Systems. FCC
78R-00. released October 11,1978 (Initial Decision).
respectively.

$1This {s & common occurrence with respect to
channel 2 applicants. In Repo:t and Order in Docket
No. 13483 45 F.C.C. 2d 618, 620 (1974). we indicated
that it s desirable for the transmitling antennae for
stations opersating on charmels 1 and 2 in the same
locality to have the same effective radiated power
and be at the same elevation and geographical co-
ordinates in ocder to minimize adjacent channel
interference. This conclusion was subsequently
substantiated by & field test: see Adjacent Channel
Intacference Test for the Multipoint Distribution
Service. Repoct FCC/CC No. 75-01 (June. 1975). The
result has been that many channel 2 applicants
have amended their application proposals ta.co-

Footnotes continued on next page
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the winner was awarded a preference
under factor (b} for proposing local
studlo facilities; no preference was
given under this factor in the Akron
proceeding. Under factor (c) a
preference was awarded the winner in
both proceedings for its proposing to
have a hot standby transmitter. In the .
Cincinnati proceeding the winning
applicant received credit because it had
made provision for local twenty-four
hour repair service. A slight preference
was considered due the loser because of
. its greater ablhty to advise potential
customers on various levels of signal
security, although this slight preference
was not enough to overcome the more
substantial preference to which the’
winner was entitled, The Review Board
in the Akron proceeding discounted any -
preference based on security. .

16. With respect to factor (d), in the
Akron proceeding one of the losing
applicants received a demerit because
its proposed tariff contained a provision
limiting sale of the nighttime hours (6:00
p.m. to 6:00 a.m.) to sale as a single
block, for a minimum period of one
month, The Board considered that this
provision limited potential customers
and the flexibility of services that would
be available.!8In the Cincinnati decision
a preference was awarded to the
winner, but only because the loser had
failed to put anything into the record
describing its proposed charges,
regulations, and conditions of services,
thereby making a meaningful
comperlson impossible. With respect to
factor (e), in the Cincinnati proceeding
the winner received a preference for
having more complete and realistic
plans in the record. The Review Board
awarded no credit under this factor in
the Akron proceeding, stating that none
of the plans for developing and
promoting MDS service indicated any
likelihood that one applicant would be
more successful than another. Thus the
features of the proposals to which the
Review Board gave weight in the Akron
decision consisted of the hot standby’
transmitter proposed by the winning
apphcant and the proposed tariff

provision of one of the losers permitting ‘

only block sales of the nighttime hours.
Slightly more significant differences
Jwere found to exist by the presiding
]udge in the Cincinnati decision (his”
initial decision was not appealed).

Footnotes continued from last page

locate with channel 1 facilities. Consequently, in

many cities the technical proposals of several or all

of thie channel 2 applicants are essentially identical.
1 See Peabody Telephone Answering Service,

supra note 9, 55 F.C.C. 2d at 628,

2 Dzscusszon .

17. As the precedmg 1nd1cates, the
oral comparative hearing process - .
employed in the past to award MDS
licenses has discerned distinctions
between and among competing
applicants and made awards based on
those distinctions. We have become
increasingly concerned, however, that
the process has been a costly method
which has identified distinctions
without meaningful, material

. differences. Even more troubling is that -

these findings may have resulted in
unintended consequences of a perverse
nature by distorting the market demand
for MDS services.

18. The theoretical benefits of an oral
comparative hearing are obvious. Where
competing applicants for a license exist,
a comparative hearing presumably
seeks to determine the applicant who
proposes to serve “best” the community
of license. Thus, the selection is
intended to ensure the availability-of
service that maximizes the welfare of
consumers from the use of the scarce
resource of the frequency to be
allocated.® These theoretical benefits
are not realized, however, if the “wrong”
applicant is chosen-and if the “wrong”
service is provided to consumers.

19. For example, even if we were able
to compare accurately the services that
would be provided by the competing

-applicants, it is likely that we would not
be able to establish any perceivable
difference in consumer welfare from
these services. Thus, there exists the
very distinct possibility that the
comparative hearing process may not
lead to the choice of the applicant who
will provide the service that consumers
desire most and would pay the most to
teceive. For example, in the Digital
Paging System case, the Review Board
gave an applicant credit for proposing to
operate with a “hot standby”

- transmitter. It seems likely that other

apphcants, having read that decision,

191t should be noted, however, that we cannot be

certain that actual performance will match promise.
For example, it has been suggested that hearing

. participants may have an incentive to misrepresent
the-technology and service to be used. See
Mathtech, Inc., and Telecommunications Systems,
Economic Techniques for Spectrum Management:
Final Report by Carson E. Agnew, Donald A. Dunn,
Richard G. Gould and Rober D. Stibolt, a study
prepared for the National Telecommunications and
Information Administration, December 20, 1979,
Even without the possibility of misrepresentation,
and MDS licensee may find it desirable to alter the
initial service plan—the very plan on whicha
finding of superiority was made at a hearing. Since
such change would normally be in response to

* customer desires, we have not held MDS licensees
to their initial proposals nor do we think it is in the
public interest to do so. However, such occurrences
point out one more problem inherent in the current
comparative hearing process.

would also propose hot standby
operation in order to protect their
comparative position.?It js not
apparent to us, however, that the added
expense of the purchase, installation,
and operation of a second transmitter is
necessarily offset by the benefits
derived from the increased reliability
such operation enjoys under all
circumstances. For certain locales and
types of service, consumers of MDS
services may very well prefer the lass
expensive and somewhat less reliable
service that single transmitter operation
is likely to bring.

20, Factors such as signal security
measures, marketing approaches, block
time sales vs. individualized segment
sales, or location of transmitter in
relation to customer location-
(recognizing that transmitter sites are
often modified in any event) present the
same difficulty. Each necessarily
produces both costs and benefits which
can vary over the term of the license.
Omnidirectional transmission on either
of the MDS channels is amenable to the
delivery of many kinds of services.
‘While one mode of technical operation
and marketing may be preferable for a
particular video product, an entirely
different approach may be required for
data transmission or another video
service. The MDS system operator

. appears to be in the best position to

determine how his or her resources
should be employed to capture the most
value from the frequency at any point in
time.

21. The selection of the appropriate
service, quality, and cost emanating
from MDS operation depends critically
upon the dynamic interaction of supply
and demand factors. These often are
particular to the varied services that can
be provided by use of the assigned
allocation of spectrum. We believe this
selection can be made most effictently
in the marketplace. without the

“guidance” provided by comparative
hearings.?! Our experience with MDS
comparative hearings indicates that the
comparative hearing process does not
truly duplicate the efficiency of free
markets in choosing the combination of
cost and quality and types of services
that best reflect consumers’ desires, '
However, even assuming arguendo that
the comparative hearing process can
select accurately the service that is most
beneficial to consumers, this selection
could be rendered obsolete by

2 Indeed, following the release of the declsions {n
the various MDS comparative proceedings, a
number of amendments to pending applications
were filed adding a hot standby transmitter {o
existing proposals.

31 This is particularly true if liconses are rcudlly
transferrable. See Appendix A, infra.
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technological advancements of
competing services that have occurred
during the time required for the hearing.
A license application case may take
over six years to befinally decided.
Thus, while tradition may suggest that
the potential benefits of the comparative
hearing process are obvious,
practicalities dictate that the genuine
benefits to consumers in this context
may not only be insignificant, but
actually may be speculative or even
illusory.

22. While the benefits to consumers
from the comparative hearing process
may be speculative, the costs are not.
The consumer welfare losses
attributable to this process include the
administrative expense to the
Commission of the hearing and the
opportunity cost ? to the applicants
incurred while the frequency assignment
applied for lies dormant. Costs also are
borne by the private interests who
participate in the hearing. The out-of-
pocket expenses attributable to the oral
comparative hearing process can be
estimated in a straight-forward manner.
A recent study estimates that the out-of-
pocket costs for such a hearing involving
two mutually exclusive applicants for
MDS would be at least $5,400 for
administrative expenses (that
consumers would pay for in the form of
higher federal taxes, since the
participants do not pay administrative
costs) and $50,000 in legal expenses to
the applicants.? The average delay
caused by a mutually exclusive hearing
is estimated to be three years.?* The
costs to society resulting from real. %
These costs are equal to the sum of
consumer surplus and producer rent that
is sacrificed by delaying the start-up of
the operation.?¢1t is important to note

" 22Qpportunity cost is measured by what society
gives up when a resource is used in one way rather
than its next best alternative.

= Agnew, supra note 19, at Table V I1I-4.

21 Id

25 See for example, R. G. Noll, M. ]. Peck and ]. ].
McGowan in Economic Aspects of Television
Regulation (1973) where they estimate the value of a
fifth television station to be $68 annually in 1968
prices to each consumer. Although the precise value
of this measure has been subject to some debate
(see S. M. Besen and B. M. Mitchell, “Noll, Peck, and
McGowan's Economic Aspects of Television
Regulation,” 5 Bell Journal of Econ. and
Management Sci. 301 (1974)}, we believe the
economic value that consumers derive from .
television and from generally analogous services
such as MDS is substantial. See, generally, Report
in Docket 21284, 71 FCC 2d 632 (1979)

28 Consumer surplus can be defined as the
maximum sum of money a consumer would be
willing to pay for a given amount of the good. less
the amount he or she actually pays. It is the
standard economic measure of the value of an
industry’s product to members of society. See. e.g.
E. ]. Mishan, Cost-Benefit Analysis 24-25 (1976).
Conversely, producer rent can be defined as the

that the allocation of resources which
maximizes the sum of consumer surplus
and producer rent is the one that is most
economically efficient and, in the
absence of any adverse distributional
effects, the most beneficial to society as

- a whole.?” Thus, to the extent that the

oral comparative hearing process causes
sacrifices in consumer surplus and
producer rent, the overall public interest
is disserved. ;

23. We find this particularly
troublesome in light of the value of new
entry in advancing the publig interest.
We have frequently relied upon _
competition, particularly in the common
carrier field, to enhance our overall
regulatory objectives. For example, our
recent Report in Docket 20003, FCC 80-5
(released Jan. 29, 1980) demonstrated
that new entry into the market for
private line services and terminal
equipment has redounded to the benfit
of consumers. We also have taken care
to thwart any attempt by private parlies
to unreasonably delay or block
competitive entry.

24, The oral comparative hearing
process, however, acts to restrict rather
than enhance entry into the
marketplace. As a result, we believe
that the process may be appropriately
viewed as a mechanism that
unnecessarily prolongs what may be
some very serious distortions in the
marketplace.

25, The difficulty, expense and
possibly distortive effects resulting form
the use of the comparative procedure in
an attempt to discern the “best"
qualified applicant have been
recognized by the courts and legal
commentators for some time.?* The
failings of the procedure, including the
often impossible task of finding the

sum of money earned which is in excess of what is
needed for the good or service to be produced.

31 This is the major normative theme of modem
welfare economics. For an elementary economic
explanation of its derivation, see, W. Nicholson.
Microeconomic Theory: Basic Principles and
Extensions (1972).

33The comparative evaluation procedure has
been the subject of much commentary, generally in
the context of its use to resolve conflicts involving
mutually exclusive applications for broadcast
stations. See, e.g., Anthony, Towards Simplicity and
Rationality in Comparative Broodcast Licensing
Proceedings, 24 Stan. L. Rev. 1 {1971); Botein,
Comparative Broadcast Licensing Procedures and
the Rule of Law: A Fuller Investigation, 6 Ga. L.
Rev. 743 (1972); Friendly, The Federal
Administrative Agencies: The Need for Betler
Definition of Standards, 75 Harv, L. Rev. 1055 (1962):
Irion, FCC Criteria for Evaluating Compeling
Applicants, 43 Minn. L. Rev. 479 (1950); Jones,
Licensing of Major Broadcast Facililies by the
Federal Communications Commission,
Administrative Conference of the US.. September
1962 Levin, Regulatory Efficiency, Reform and the
FCC., 50 Geo. L. |. {1961); Schwariz, Comparalive
Television and the Chancellor’s Fool, 47 Geo. L. ]
655 (1959).

“best” applicant, have been
acknowledged both in the specific
context of MDS licenses (see statement
of Member Kessler para. 12, supra), and
in the more traditional broadcast license
area. In a dissenting opinion in Star
Television v. FCC, 416 F.2d 1088, 1089
(D.C. Cir. 1969), Judge Leventhal directly
addressed the problem:

1 frankly put to myself this question, Should
the courts continue to adhere to the approach
of requiring the agency to develop a
meaningful statement of reasons fora
function like this, of choosing the best
qualified among several competing
applicants? Maybe an agency cannot
meaningfully say more than why it screens
out those applicants who fall by the wayside
due to “demerits” in some prominent
category, or who are plainly second best for
some reason. Maybe all it can do as to the
other applicants is say: These applicants are
all reasonably qualified: we have no
meaningful way of choosing on principle
between them: all we can really do is
speculate who will do the best job in the
public interest; and our best possible hunch is
X. 1 believe Justice Frankfurter has applied to
the concept of administrative expertise the
phrase of Justice Homes concerning intuition
that outruns analysis * * *.

I for one would be prepared to sustain
an action presented with such candor,
but pause in saying that to note that
such a candid disclaimer would perhaps
crystallize other and more acceptable
solutions. Perhaps the Commission
could advise the two or three applicants
who survive after the first winnowing
that they are in a run-off and now have
the opportunity to enlarge the record in
a more focused way. Perhaps the parties
could settle the case. Perhaps a lottery
could be used, for luck is not an
inadmissible means of deciding the
undecidable, provided the ground rules
are known in advance.

416 F.2d at 1094-95 (footnotes omitted).?®

2 See also. Cowles Florida Broodcastirg. Inc.. 60
F.C.C. 2d 372, 435 (1978} (Commissioner Robinson
dissenting]:

If there are no meaningful distinctions between
applicants. then the choice between them will be,
perforce, atbitrary. Arbitrariness per se is not
necessarily a bad thing: government does hundreds
of things arbitrarily, like deciding which tax returns
are to be audited. But if a govemment agency is
required to make an essentially arbitrary choice. it
is impostant that the arbitrariness equates to
randomness rather than personal whim. the wheel
of fortune—a lottery—is much to be preferred to
that different class of asbitrary criteria. the
capricious preferences of bureaucrats.

In the circumstances here a simple lotlery is a
sensible method of choosing among among qualified
applicants (those meeting minimal, threshold
standards), but an even better mechanism would be
an auction among such applicants. An auction
combines the simplicity of the lottery with two
additonal virtues: one, it would allow the public to
recoup the economic value of the benefits conferred
upon private licensees, two, unlike a lottery an
auction measures the intensity of individual
preferences. in accordance with the prevalent

FPootnotes continued on next page
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26. Thus, our decision to seek public
comment on new and innovative
licensing mechanisms is based on
several interrelated factors. First, we
recognize that MDS is capable of
providing different kinds of services,
including video services and data
transmission among others. Second,
different service offerings will often
require different technical, operational,
and marketing approaches, which may
change over time. Third, each of these
approaches can be expected to optimize
the cost/benefit relationship for the '
particular service offermg contemplated.
Fourth, distinguishing among applicants
in the adjudicative context tends to
result in the awarding of licensesto
applicants on the basis of subjective
distinctions that may well have little
significance in the long run’but may |
cause other applicants to propose
services based on past decisions
mespectwe of customer demand. Fifth,
the using public must bear the cost-of
such unnecessary peformancelevels
and in some cases forego the service
entlrely if those costs are too hxgh Sixth,
in choosing among different servige
proposals, the marketplace——mcludmg ‘a
licensee's response to it—is likely to be
the most effective guarantor of the
optimal use of the governmentally -
awarded frequencies. 'Seventh, the -
present process is a barrier to market
entry which produces a variety of - - °
unnecessary private and public costs.

Proposals

27. It is clear that we should seek
remedies to the problems identified
. above. In this regard, we have today
taken the important step of modifying
the Peabddy standards, and have -
eliminated issues previously set for
comparative consideration which .
subsequently have proved lessrelevant
or significant.3® Although this should - -
alleviate part of the concerns here °
raised, we believe that, at best, that -
decision provides only a partial, interim
remedy, designed to permit the
continued award of MDS licenses on
some rational basis. We will thus set
forth for coment possible alternatives to
the present procedure to find remedies
to at last some of the problems
discerned.

28. One further step we seek comment
on is the use of a “paper record” .
proceeding to resolve issues.designated
for the comparative process. While this
approach might still-suffer from some of
the infirmities of any comparative

Footnotes continued from last page
standard for allocating resources in our economic.
system. [Footnotes omitted.]

¥See note 9, supra, ~

process, it should be-a quicker, more
economical manner of licensing MDS
stations. The lengthy, trial-type
procedures now used are susceptlble 1o
undesirable delays in service offerings
to MDS subscribers and to ultimate
consumers. Further, these adjudicative
proceedings have consumed, and
promise to continue to consume,
-excessive amounts of administrative

. resources. We believe that both the

Communications Act 0f1934 and the
Administrative Procedure Act afford us
sufficient flexibility to hold “paper
record” hearings on the issues now
determined appropriate for comparative
consideration in Spain.
29, The other alternatives we seek

* comment on are the use of a lottery or

-an auctionprocedure to select among
qualified MDS applicants. Under these
proposals, an applicant wouldbe -
eligible either to bid or partake in a
lottexy once having made a showmg of
minimum qualifications. As set in
greater detail infra, we believe either
procedure may be a preferable licensing
mechanism in situations whereno = °

significant differences can'be percéived

among competing apphcants Moreover,
we believe—at least with respect to
MDS—that the optimal use of the
governmentally awarded frequencies
can best be determined in any particular
market by the consumers in that market.

1. Legal Considerations

30. Prior to exploring these
alternatives, it is essential to determine
the scope of.our-authority to amend
current procedures. While our three
proposals, of course, raise distinct legal
issues, to a large extent, they all seek to
change the traditional procedure of oral
comparative hearings.

31. Such hearings are nowhere
specifically mandated in the
Communications Act or the .
Administrative Procedure Act. In
Ashbacker Radio Corp. v. FCG, 326 U.S.
327 (1945), the Supreme Court ruled that
Section 309 of the Communications Act
requires that *where two bona fide
applications are mutually exclusive the
grant of one without a hearing to both
deprives the loser of the opportunity
which Congress chose to give him.”
-Although the Court limited its holding to
this proposition and did not indicate
that the competing applicants must be
heard in a consolidated proceeding on a
comparative basis; this decision has

31328 U.S. at 333. This case'involved a situation
where two applications had been filed, one for a
new broadcast station and the other for a change in
frequency. For reasons of electrical interference

+ both couldnot be granted. The Commission granted

one without hearing and set the other for hearing.

generally been held to require such a
procedure.*?

32, Two discrete concerns can be
discerned from the decisions in this
area. The first, beginning with
Ashbacker itself, is that the applicants
must be accorded meaningful hearings
on an equitable basis: For if the grant of

“one [application] effectively precludes

the other, the statutory right to a hearing
which Congress has accorded before
denial of their applications becomes an
empty thing.

326 U.S. at 330.

33. Similarly, the United States Court
of Appeals for the District of Columbia
Circuit has stated that, in choosing
between qualified applicants:

[flindings must be made with respect to every
difference, except those which are frivolous
or wholly unsubstantial * * *,

* * * * *

The Commission cannot ignore a material
difference between two applicants and make
findings in respect to selected charactoristics
only.

Johnston Broadcasting Co. v. FCC, 175

F.2d 351, 357 (1949).

34. The second concern to be gleaned
from the case law moves from the
private interests of the competing
applicants to the overall responsiblity of
the Commission to grant licenses in the
public interest. Thus the Johnston Court
also stated that:

[w]hen the minimum qualifications of both
applicants have been established, the public
interest will be protected no matter which
applicant is chosen. From there on the public
interest is served by the selection of the
better qualified applicant * * *,

175 F.2d at 357.

Two years later, in Scnpps-Howard
Radio v. FCC, 189 F. 2d 677 (D.C. Cir.
1951), that same court elaborated on
how it considered differences among
competing applicants should be treated.
The court stated:

The guiding standards, however stated,
must in the end be translated into those of
the statute, namely, the “public convenience,
interest, or necessity.” 47 U.S.C. 307(a), 47
U.C.A. 307(a). Superiority of one applicant
over another in one or more phases of
qualification or operational ability doos not
necessarily constitute superiority under the
statutory standards, Nor may the
Commission or the reviewing court simply
addup the factors as to which eachis
superior and decide according to the
numerical result. This would eliminate the
exercise of judgment as to where lies the
greater public interest. There must be a
weighing of the relative importance of tha
several factors involved. Assuming minimal
qualification in all-essential respects,

32Gee K. Davis, Administrative Law Troatise,
Section 8.12 (1958).
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superiority in those matters most conducive
to the public interest will outweigh
superiority of a rival in others.

189 F.2d at 680. The court subsequently
indicated that the relative importance of
the various factors was not fixed.
Rather, “[t]he Commission’s view of
what is best in public inferest may
change from time to time. Commissions’
themselves change, underlying
philosophies differ, and-experience often
dictates changes.” 33

35. Both the private and public
interest concerns must therefore be
considered in amending our procudures.
The cases clearly indicate, however,
that neither concern inflexibly mandates
the issues to be given comparative
consideration.? The Supreme Court has
specifically upheld our authority to use
alternative procedures as means by
which issues can be excluded from the
comparative process. In United States v.
Storer Broadcasting Co., 351 U.S. 194,
203 (1956), the Superme Court upheld the
Multiple Ownership Rules as a valid
procedure for disqualifying broadcast *°
license applicants, despite the effect
those Rules had of denying a hearing to
certain (otherwise qualified) applicanté:

We do not read the hearing requirement,
however, as withdrawing from the power of
the Commission the rulemaking authority
necessary for the orderly conduct of its
business * * *, “Section 309{b) does not
require the Commission to hold a hearing
before denying a license to operate a station
in ways contrary to those that the Congress
has determined are in the public interest.”
The challenged Rules contain limitations
against licensing not specifically authorized
by statute. But that is not the limit of the
Commission's rulemaking authority.

47 U.S.C. § 154(i) and § 303(r) grant general
rulemaking power not inconsistent with the
Act or law.

The Court further noted that the Rules
provided for waiver petitions requiring
applicants to set out adequate reasons
for waiver or amendments. As to this
procedure, the Court stated:

3 pinellas Broadcasting Co. v. FCC, 230 F.2d 204,
206 (D.C. Cir. 1956). See also, Greater Boston
Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir.
1970).

3The court in Fdelity Television, Inc.v. FCC,

515 F.2d 684 (D.C. Cir. 1875), stated (in the context of
a broadcast proceeding):

*“{t}he comparative hearing process might well
come much closer to producing licensees who act in
the public interest if standards of “substantial
service” in programming and other areas were
developed * * *. But we reiterate that it is not our
judicial job to direct the Commission on how to run
the comparative hearing process, beyond assuring
that the administrative process respects the rights of
the public and of competitors assured under the
Communications Act and the Ashbacker doctrine,
and that it produces rational decisions based on
factors generally known in.advance.”

515 F.2d at 699, 700.

The Act, considered as a whole, requires
ro more. We agree with the contention of the
Commission that a full hearing, such as is
required by § 309(b). . . would not be
necessary on all such applications, As the
Commission has promulgated its Rules after
extensive administrative hearings, it is
necessary for the accompanying papers to set
forth reasons, sufficient if true, to justify a
change or waiver of the Rules. We do not
think Congress intended the Commission to

‘wasle time on applications that do not state a

valid basis for a hearing. Il any applicant is
aggrieved by a refusal, the way for review is
open.’® .

36. Similarly, in WBEN, Inc., v. U.S,,
396 F. 2d 601 (2d Cir.), cert. denied, 393
U.S. 194 (1968), licensees of various
radio stations argued they were entitled
to individualized hearings pursuant to
Section 316 of the Communications Act.
They contended a Commission
rulemaking permitting daylime stations
pre-sunrise broadcasling rights created
interference to them and therefore
amounted to a modification of their
licenses. In rejecting the argument, the
court stated:

Adjudicatory hearings scrve an imporiant
function when the agency bases its decision
on the peculiar situation of individual parties
who know more about this than anyone else.
But when, as here, a new policy is based
upon the general characteristics of an
industry, rational decision is not furthered by
requiring the agency to lose itself in an
excursion into detail that too often obscures
fundamental issues rather than clarifies them.

396 F. 2d at 618.

37.In the broadcast licensing area, we
have issued a Policy Statement setting
forth the issues appropriately
designated for comparative
consideration. Policy Statement on
Comparative Broadcast Hearings, 1
F.C.C. 2d 393 (1965). The Statement was
issued to foster clarity and consistency
of decision and “to eliminate from the
hearing process time-consuming
elements not substantially related to the
public interest.” Id. at 394.

38. In setting out the factors to be
examined, the consideration of asserted
differences that had been taken into
account in the past was limited. In
Scripps-Howard Radio, supra, for
instance, the Commission had made
detailed findings with respect to
program plans and proposals and found
that neither applicant had demonstrated
its proposal would better serve the
public interest; this finding was upheld
by the court of appeals. In the Policy
Statement, the Commission noted the
difficulty in most cases of comparing
proposed program service and stated in
the future decisional significance would
be given only to material and

34351 U.S. at 205 {emphasis added).

substantial differences between
applicants® proposed program plans. In
light of the similarily of program plans
presented in the past, the Commission
indicated that no comparative issue
ordinarily would be designated. Related
matlers such as staffing, studio and
other equipment would also not be
considered comparatively unless there
was an indication that they were
inadequate to carry out the propesed
program plan.3¢ The Policy Statement
provides for issues in addition to those
specifically addressed, but indicates
that petitions to add issues would be
favorably considered only when it was
demonstrated that significant evidence
would be adduced.

39, Thus in the broadcast area the
factors entitled to comparative
consideration have been the subject of
an evolutionary process, leading to the
limited factors that are now in use. The
use of the criteria set forth in the 1965
Policy Statement has never been
successfully challenged. For instance,
subsequent to the issuance of that policy
slatement, the Court of Appeals for the
District of Columbia Circuit, in striking
down the 1970 “Policy Statement on
Comparative Hearings Involving Regular
Renewal Applicants,” reiterated
portions of broad language in Johnsfon,
some of which is quoted above. Citizens
Communication Center v. FCC, 447 F.2d
1201, 1212 (D.C. Cir. 1971). ¥ In ifs
decision the court also discussed the
1965 Policy Statement and appeared to
find no fault with its approach of
excluding consideration of differences
among applicants not considered by the
Commission to be of any significance.?®
It therefore appears that the
Commission is not required to give
comparative consideration to all

3 See Anthony, supra note 28, al pp. 27-33 for a
discussion of the broadcast comparative factors.

31The court went on to add however that:

[w]hatever the power of the Commission to set
basic qualifications in the public interest and to
deny hearings to unqualified applicants, the cases
cited above cannot be read as authorizing the
Commission to deny qualified applicants their
statutory right to a full hearing on their awn merits.

447 F.2d at 1212, n. 34 (emphasis in origipal).

‘We do not believe that this language, taken in
context, undercuts our authority to use alkernative
selection procedures. Citizens rejected the renewal
policy because it was “unreasonably in favor of the
{existing] licensees. ... Id. at 1214. Cilizens. then,
endorses the Ashbacker concern thal eompeling
applicants be treated equitably. As discossed
throughout this Notice, we believe that the
alternatives proposed may well be more equitable
for selecting MDS licensees than the traditional oral .
comparative hearing.

3 Sea also Posadena Broadcasting Co. v. FCC,
555 F.2d 1048, 1051-53 (D.C. Cir. 1977), in which the
Court viewed with disfavor the Commission’s
devialing from following the criteria conlained-in
the 1965 statement.



29342

Federal Register / Vol. 45, No. 87 / Friday, May 2, 1980 / Proposed Rules

differences that may exist between
applicants, but is required only to
consider those differences which relate .
to public interest factors.

40. In considering what differences
among competing MDS applicants relate
to our perception of the relevant public
interest factors, we believe that it is .
useful to make note of the traditional
differences between broadcast services
and common carrier services which
utilize radio transmissions. While Title-
III of the Act apphes to all licenses for
radio facilities, it is clear that Congress,
the courts and this Commission
historically have viewed broadcasters
as providing a service that carries with
it public responsibilities different from
those of non-broadcast radio licensees
who happen to procure their federal
licenses pursuant to the same statutory
scheme. Broadcasters hold their licenses
as public trustees and, as such, must act
as fiduciaries of a limited public
resource. See, e.g, Office of .
Communications, United Church of
Christ v. FCC, 425 F.2d 543, 548 (D.C.
Cir. 1969); Red Lion Broadcasting Co. v.
FCC, 395 U.S. 367 (1969).

41. In making this comparison, we
believe that the most significant.
difference between broadcast and non-.
broadcast users of radio facilities is that
broadcasters generally determine what
information is to be received by their
audience. As defined in the
Communications Act, broadcasting is-
the “dissemination of radio
communications intended to be recelved
by the public, directly or by the
intermediary of relay stations.” 47
U.S.C. § 153(0).

42, In contradistinction, the Act
defines a common carrier as:

Any person engaged as a common carrier
for hire, in interstate or foreign
communication * * *; but a person engaged in
radio broadcasting shall not be deemed a
common carrier. {47 U.S.C. § 153(h)}.

43. A common carrier is required by
law to make its services reasonably
available to any member of the pubhc
pursuant to tariff. A common carrier,
like a broadcaster, transmits messages
but, unlike a broadcaster, does not have
responsibility for their content,
Broadcasters’ control of programming -
material forms the foundation for
broadcast regulation in general and our
comparative treatment of competing
apphcatlons in particular, As the Court
in Johnston stated more than three .
decades ago:

{f]n a comparative consideration, it is well
recognized that comparative service to the
listening public is the vital element, and

programs are the essence of that service. [175

F.2d at 359).

44. Broadcasters’ programming

‘responsibilities were discussed by us in

our £n Banc Programming Inquiry, 44
FCC 2d 303 (1969), where we stated as
follows: -

[T]he Commission in administering the Act
and the courts in interpreting it have
consistently maintained that responsibility
for the selection arid presentation of
programming material ultimately devolves
upon the individual station licensee, and the
fulfillment of the public interest requires the
free exercise of his independent judgment, {44
FCC 2d at 309].

" 45. Inasmuch as an MDS license or
any other common carrier radio license
carries with it no comparable
programming content responsibility, we
are not concerned, as we are-with
broadcast llcensees, with an MDS
licensee’s exercise of independent
judgment.®® This responsibility, we
believe, critically distinguishes the
"broadcast licensee from an MDS, or
other common carrier licensee.

46. Because the licensee
responsibilities differ between
_ broadcast and common carrier
" licensees, we consider it axiomatic that
our methods and criteria for awarding

_ licenses may differ so as to reflect those

differences in responsibilities. We

. believe that this perception of our

regulatory latitude is supported by
judicial interpretation of the Act. In
. National Broadcasting Co. v. FCC, 319
U.S. 190 (1943), the Supreme Court
stated that the public interest standard
1s to be interpreted by its context, bythe
“nature of radio transmission and
reception, and by the scope, character
- and quality of services. . . ."” 319 U.S. at
216, citing Federal Radio Comunission v.
Nelson Bros. Co., 283 U.S. 266 (1933).

47. Our tentative conclusion is that the
public interest does not dictate that
mutualy exclusive MDS applicants be
compared in the same manner as
mutually exclusive broadcast
applicants. As indicated above, that
determination is based largely on

3*We are mindful, of course, that the MDS rules
at this time do not proscribe all involvement by the
MDS carrier with the program supplying subscriber
or the programming proffered. See, 47 CF.R.
§§ 21.903(b} (1), {2). This is because of the particular
history of common carrier transmission of television
signals (see, e.g., First Report and Order (Docket
No. 155886), 1 FCC 2d 897, 898-907 (1985); Alabama
Microwave, Inc., 41 FCC 2d 823 (1973); Blackhills
Video Co., 22 FCC 884, 890 (1957)); our uncertainty
as to the eventual evolution of MDS (see Notice of
Proposed Rulemaking (Docket 19493), 34 FCC 2d
719, 722 at para. 10{1972); Metrock Corp., 73 FCC 2d
802, 810 at n.10 (1979)); and our desire to permit the
MDS operator to offer some production assistance
to enable a customer to deliver his programming
(see Report and Order (Docket No. 18493) 45 F.C.C.
2d 616 (1974). The type and amount of limited
carrier involvement contemplated does not alter the
basic distinction between broadcasters and .
common carriers.

differences in the nature, scope and
quality of those services.

48. In FCC v. Pottsville Broadcasting
Co., 309 U.S. 134 (1940), the Supreme
Court recognized the procedural
flexibility afforded this Commission by
the Congress:

Necessarily, therefore, the subordinate
questions of procedure in ascertaining the
public interest, when the Commission’s

* licensing authority is invoked . . . were
expressly and by implication left to the
Commission's own devising, so long, of
course, as it observes the basic requirements
designed for the protection of private as well
as public interest. [309 U.S. at 138.)

49, As we indicate in the following
sections, our experience with MDS
license applications persuades us that
our procedure for comparison,
essentially borrowed from our broadcast
licensing scheme, affords no particularly
unique protection fo the private interest
of applicants or the public interest of
consumers than would the alternatives
proposed. Furthermore, we are

" cpncerned that the costs and delays

necessitated by these comparative
hearings have adversely affected the
growth of MDS service. To the extent
that this has occurred, we fear that we
have not “encourage(d) the larger and
-more efféctive use of radio in the public

- interest” as we are required to do by

" Section 303(g) of the Act, 47 U.S.C. § 303

).
g50 By noting the general differences
between common carrier and broadcast
services, however, we do not intend to
suggest either that the comparative
hearing procedures presently used to
award broadcast licenses are the most
effective method or that method cannot
be modified by administrative
procedures. ** We are merely suggesting
that the balance in favor of moving
away from our present comparative
system may be even greater in the MDS
{common carrier) area.

51. Several conclusions may be drawn
from the preceding discussion, First,
within the traditional comparative
hearing procedure, we are afforded
considerable discretion to determine
which issues are significant to the public
interest and therefore should be set for
hearing. Our authority to rule other
comparative issues inconsequential to
the public interest is similarly
established. Moreover, the 1965 Policy

“Indeed, we have some doubts about the present
broadcast comparative policies. See Alexander S.
Klein, Jr., (Greater Media Radio), FCC 70-401
{released August 3, 1979, where the Commission
raised the issue of whether it has authority to
choose among mutually exclusive applicants of
virtually equal merit on the basis of a lottery. Based
on the findings made in this docket, we bellove
lottery or auction proceedings might be woell sulled
for awarding licenses in a varlety of contexts.
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Statement shows that this public
interest determination can be made, at
least in part, via rulemaking procedures
and not within the designation process
alone. Further, Storer and WBEN
endorse our authority to remove
otherwise qualified applicants from the
hearing process entirely on
administratively developed policies and
requirements based on public interest
grounds, )

52. These guiding precedents, of
course, are limited to issues raised in the
area of broadcast licensing—an area
where the comparative process has
played a more traditional role than it
has in common carrier licensing.
Whether our authority is sufficiently
broad to adopt selection procedures

other than the comparative process is am

issue that has never been tested. But,
while the private right of an applicant to
a hearing on meaningful issues is well-
established, we find nothing in the case
law that compels a hearing where only
issues of insignifiant differences are
promised. Moreover, our obligation to
make public interest findings cannot
reasonably be translated into an
obligation to expend time and resources
on irrelevant or inconsequential issues.

2. Analysis of Proposals

a. *Paper Record” Hearing.

53. As a first step in addressing the
problems we have found in our present
approach to MDS licensing, we have
today limited the issues we now deem
appropriate for comparative
consideration. See Frank K, Spain, supra
note 9. The three issues found relevant
are:

{a) The relative merits of each proposal
with respect to efficient frequency use,
particularly with regard to compatibility with
co-channel use in nearby cities and adjacent
channel use in the same city;

(b) The anticipated quality and reliability
of the service proposed, including installation
and maintenance programs; and

{c) The comparative cost of each proposal
considered in context wih the benefits of
efficient spectrum utilization and the quality
and reliability of service as set forth in issues

(2) and (b).

As explained in that case, it is our
tentative belief that efficient operation
of MDS facilities to ensure the maximum
amount service is an appropriate point
of inquiry, as is the quality and
reliability of service. We believe that
evaluation of these matters must include
an inquiry into the cost.®

41 As stated, this belief is tentative. While these
criteria permit us 1o continue to resolve mutually
exclusive situations, we invite comments on their
validity as well as the validity of our discussion of
the deficiencies of the prior Peabody standards
contained in the Spain item, also adopted today. We

54. As a further step, we here set forth
for comment the feasiblity of resolving
these issues in future mutually exclusive
situations by using solely written
evidence and argument. We believe
nothing in the Communications Act or
the Administrative Procedure Act 42
precludes the use of this more limited
type of evidentiary hearing.

55. General statutory provisions
relevant to hearing procedures to be
employed in a particular adjudicative
administrative proceeding conducted
under the Communications Act include
Sections 554 and 556 of the
Administrative Procedure Act and
Section 409 of the Communications Act.
Specific requirements for granting
license awards are found in Section 309
of the Communications Act,

56. Although Section 556 is generally
applicable to hearings, and entitles a
party to present oral or documentary
evidence and “conduct such cross-
examination as may be required for a
full and true disclosure of the facts,” it
is effective in cases of adjudication
which only when made so by Section
554. Section 554 applies only to
adjudications “required by statute to be
determined on the record ¢ * *." 4¢
Nothing in Section 409 of the
Communications Act, which contains

* procedures for certain types of hearings,

or Section 309(e), which relates
specifically to hearings in licensing
proceedings, requires that such hearings
be *“on the record.” ¢ Additionally,
Section 556 has an express exemption
which provides that for applications for
initial licenses, “*an agency may, when a
party will not be prejudiced thereby,
adopt procedures for the submission of
all or part of the evidence in written
form.” “¢Thus, the provision which {s

also ask whether the new Spain criteria are subject
to resolution in either an oral or paper comparstive
hearing, and whether our observations as to those
processes apply. Sae paras. 60-88, /nfra.

4247 U.S.C. § 151 el s0g. and 5 US.C. § 551 et saq.,
respectively.

©5U.S.C. § 556(d).

¥ 5U.S.C. § 554(8) See Uniled States v. Florida
East Cost Ry. Co., 410 U.S. 224 (1873): Uniled States
v. AII)@ghcn y & Ludlum Steel Corp., 403 U.S. 742
{1972).

 Although Section 400{a) makes reference to the
necessity of a finding “upon the record.” the
reference {s to situations where the Commissfon,
upon certification, makes an initial decision instead
of the person who conducted an evidentiary
hearing. We do not believe that general procedural
provision can be read to require meaningless oral,
evidentiary trials where the specific licensing
statute (Section 309(e)) does not.

“ Although Section 400{s) once permilted parties
to choose between oral or wrilten appeals to the
Commission from initial decisions by examiners,
that right was expressly withdrawn in 1961. See
Facilitating the Promp! and Orderly Conduct of the
Business of the Federal Communications
Commission, Con{. Rpt. No. S. 2034 (576), 87th
Cong., 1st Sess. 1 (1961).

designed to establish procedural hearing
rights appears specifically to condone
paper proceedings for initial license
awards.

57. Due process, of course, ultimately
serves as the standard by which agency
procedures are to be tested. There is
broad agency discretion to use differing
procedures in differing contexts.*’ We
have previously modified traditional
procedures in other contexts to carry out
efficiently our statutory mandate. For
example, complex matters involving the
lawfulness of rates contained in a
carrier's tariff have been resolved
through hybrid procedures falling short
of full oral hearings.*® Although tariff
proceedings are “rulemaking” under
§ 551(4) of the Administrative Procedure
Act, and not “adjudication,” we believe
the cases demonstrate recognition that
paper proceedings are appropriate in a
variety of contexts. ‘

58, Full oral hearings have
traditionally been used in comparative
hearings for license awards under
Section 309, and thus no other
procedures have been tested in the
courts. However, the Supreme Court
gave some guidance in dicfum in Storer
Broadcasting, supra:

We agree that a “full hearing™ under § 309
means that every party shall have the right to
present his case or defense by oral or
documentary evidence, to submit rebuttal
evidence, and to conduct such cross-
examination as may be required fora full ¢
and true disclosure of the facts.

351 U.S. at 202 {citation omitted:
emphasis added). Thus, we are guided
once again to examine the particular
issues in dispute in order to discern the
most appropriate procedure for
resolution of those issues.

The fact that comparative hearings
(especially in the broadcast area) have
been traditionally conducted in a full
oral adjudicatory proceeding is not
conclusive for, as the U.S. Court of
Appeals for the Third Circuit has ruled:

As technology develops and the field of
communications changes, procedural, as well
as substantive, policy must be flexible. The
mere fact that an agency has once regarded
evidentiary hearings as appropriate does not
bar it from adopting another policy when
changing or new circumstances require a
different approach.

1See 47 US.C. § 154(f): Bell of Po.v.FCC, 503 F.
2d 1250 (34 Cir. 1974).

4See DDS, 62 F.C.C. 2d 774, recon. denied, 63
FCC 2d 994 (1977). appeal dismissed sub nom. ATET
v. FCC, No. 77-1742 (D.C. Cir. May 21, 1979); Hi Lo,
55 FCC 2d 224 (1975} recon. 58 FCC 2d 362 (1976),
off'd without opinion sub nom. Commodity News
Service Inc. v. FCC. 561 F. 2d 1021 {D.C. Cir. 1977).
See also Appendix D to Resale and Shared Use of
‘Comn):on Corrier Services, 60 F.C.C. 2d 261, 325

1978
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Bell of Pa., supra, 503 F. 2d at 1265
{Section 201 order may be lawfully

decided through Notice and Comment - -

Rulemaking.)

59. The issues that we have today
delineated for hearing will largely entail
expert evidence and evaluation of both
an economic and engineering nature. -

Such evaluation, it appears to us, would

not ordinarily be enhanced by the |

traditional courtroom drama of oral

presentation by witnessess or cross-
examination of these witnesses on the
stand. Live testimony, affording the
opportunity to judge demeanor and
credibility of a witness, would afford
nothing in this context. The opportunity

to submit both written briefs and °

evidence (by way of studies, etc.), with

an opportunity to reply to competing

submissions, should serve as a more .

efficient and more logical vehicle to-

flesh out significant issues without any.

. sacrifice of a meaningful heanng on
such issues. Thus, we believe a “paper”
evidentiary hearing offers the best
procedures for a full and true disclosure.
of the facts without prejudicing any
party.

b. Lottery.. ‘

- 60. As long as significant,-meaningful
comparisons can be made among ..
applicants, some comparative hearing is
probably required. However, our recent
experience reveals a trend in which
fewer and fewer significant differences
* may be found. In Spain, supra, the areas’
in which MDS applications may -
meaningfully vary from one another
have been narrowed, We preceive that.
in the fhear future, we may well find _

ourselves in a-pdsition where no
differences exist at all, or where such

differences cannot be rationally :

measured against the public interest
standard through a comparative hearing
process. Thus, while we continue'today
to designate issues for MDS
comparative hearings, we must question
whether these may ultimately prove the
hearing process to be an inadequate
forum for selection, just as our recent
experience has caused us. to reject other
Peabody standards today.*®

61, I any of these circumstances occur
we would be faced with the .
responsibility of making an equitable
choice for which the current procedures

are wholly inadequate. We believe that

faced with such a choice, a lottery could.
be used as.one means by which

4 Even under present procedures, we may be
immediately faced with a problem of selection for
which the hearing process ig wholly inadequate: (1)
the parties' pleadmgs may nof allege any significant
differences, or (2).the comparative.hearing may
prove allegations of differences unsubstantiated..

equitable treatment of qualified
applicants could be assured,5°

- 62. As discussed above, Spain now
designates for hearing issues essentially
calling for a cost-benefit analysis of .
competmg ‘proposed plans While that
decision is motivated in large part by an
attempt to eliminate from the heanng
process insignificdnt areas of
comparison, we must confess some.

- doubt as to whether that case, or any

designation order, can constitute a long
term resolution of the problems cited in
this Notice. We believe that Spain
represents a reasoned short run solution,
but we must question whether an -
Administrative Law Judge is able to
weigh costs and benefits of partlcular
MDS plans in a manner superior to that
of the marketplace. Thus, we
specifically seek comment on the
appropriateness of the Spain criteria.
We ask whether the elements of

" comparison established therein provide

meaningful bases of comparison, or
whether they, too, suffer from the -
general infirmities of the Comparative
process identified above. Our -
experience with these criteria together
with the comments submitted herein,
will indicate any further steps that may
be necessary.

63. For focus, let us consider two
hypothetical proposals for MDS service
in a given locale. One proffers-a highly
reliable service, at a relatively high cost.

- The second proposes less reliable-

service, at a commensurately lower cost.
Faced with the burden of a decision, the

’ _ Administrative Law Judge must, it seems

to us, make.a short term.judgment less
reliable than that of the marketplace as
to which service potential customers
desire and are willing to pay for. This
decision—which may ultimately prove
to be, in any practical serise, a coin
toss ¥.—may neither further the public
interest, nor provide to the competing
applicants any meaningful hearing.52

%9We would, of course, continue to determine
whether applicants meet the minimum
qualifications specified by this Commission.

5T At best, such a decision would have to be
based upon a record of conflicting, htxgahon—
oriented studies estimating demand, again a second
best solution.to random selection which ultimately
allows the marketplace to determine which service
best meets the desires of customers.

-52Moreover, if the Commission allocates
additional channels for MDS use (See Notice of
Inquiry and Proposed Rulemaking {CC Docket No.
80-112}, FCC 801386 (adopted March 19, 1980)), an
effect that distorts market forces may result by
using the Spain criteria. If, for example, five *
different channels became available over time in a
particular area, and competing applications were
filed for each, five different proceedings may be
necessary. Use of the same comparative criteria in .
each proceeding might well result in a license.
award in each case for similar service proposals.,
However, it is‘likely that for all stations ta be
successful, some would need to identify.and.

64. The hearing requirement of Section
309, as discussed earlier, has been
interpreted to mean that applicants must
be accorded a hearing on meaningful!
issues, Once the qualifications of an
MDS applicant are assured, and no
significant areas of comparison exist,
there are no meaningful issues to be
heard or resolved. Faced with the choice
of an empty gesture of a trial of
frivolous, inconsequential comparisons
or a disciplined lottery procedure, we
believe that the public interest—as well
as the private interests of the competing
applicants—would be better served by
the latter.

. 65. As discussed above, the Supreme
Court stated in Storer that “We do not
think Congress intended the
Commission to waste time on
applications that do not state a valid* -
basis for hearing.”5? Although this
accepted principle is more often ¢ited in
the context of disqualification, see
Citizens, supra, we believe that it can be
equdlly applied to a comparative
proceedmg that promises no significant
comparison.

68. The Commission has on previous
occasions recognized the futility of

- setting specific issues for comparative
- consideration. It cannot be surprising

that this elimination process may well
result—in the not too distant future—in
the total absence of any significant
issues to be heard in a comparative
proceeding. This is particularly true in
light of the basis for the authority of this
commission to select issues for
comparative consideration. As the
Johnston court made clear, our ability to
eliminate some issues and designate
others does not flow from an
administrative discretion to select and
discriminate among a list of important
issues in the interests of expediency. To
the contrary, as Sforer and Citizens
state, it is the public interest, not simply
administrative ease, that dictates which
issues are insignificant, and may
therefore be discarded, and which
issues are significant, and must
therefore be given comparative
consideration, where this process of
sifting out significant areas for
comparison ultimately evolves into the
absence of any significant areas, the
comparative hearing process becomes
mere vestige:

67. Neither in common carrier
licensing nor in broadcast licensing do

undertake to serve a discrete part of the market.
The importance of quality and reliability of service
for each demand would vary. Thus, the application
of the same comparative criteria {n each caso might
produce a homogeneity in service proposals and
facilities that would be different from maskat

- demands.

#3351 U.S. at 205.

Y
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we consider any right to a hearing to be
absolute. Despite the holding of
Ashbacker and its subsequent
interpretations, we consider it well-
settled as a general proposition of
administrative law that there is no need
for an evidentiary hearing when there is
no material factual dispute involved.
See, e.g., Denver Union Stockyard v.
Producers Livestock Marketing .
Association, 356 U.S. 282 (1958); Citizens
for Allegan County v. F.P.C., 414 F.2d
1125 (D.C. Cir. 1969).

68. Our discretion to not hold
evidentiary hearings was most recently
confirmed in United States v. FCC, ——
F.2d —Civil Nos. 77-1252, 1253 (D.C.
Cir. decided March 7, 1980).%¢ That
decision underscores our authority to
determine whether or not a hearing
would enhance our ability to find a
Section 309 application in the public
interest, convenience or necessity.
Quoting from Columbus Broadcasting
Coalition v. FCC, 505 F.2d 320, 324 (D.C.
Cir. 1974), the court stated:

An agency is not required to hold hearings
in matters where the ultimate decision will
not be enhanced or assisted by the receipt of
evidence. .

Slip Op. at 40. Thus, where there are no
material facts disputed, and “all else is
inference or speculation,” a hearing is
unnecessary. Moreover, U.S. v. FCC
confirms our authority to consider the
delay and attendant costs of a hearing
in making our determination to hold
hearings. Thus, while mere *expedition
will not justify an agency's failure to
carry out its statutory responsibilities,
the relative urgency of a decision is a
thoroughly appropriate factor for an
agency to consider when crafting its
procedures.” Slip Op. 50-51 (footnote
omitted). :

69. In Joe L. Smith, Jr., 1 FCC 2d 666
(1965), we held that denial ofa -
broadcast license renewal was
permissible without an evidentiary
hearing 5% over the applicant’s objection
that its right to a full hearing under
Section 309(e) had been violated. The
basis for our determination that an
evidentiary hearing need not be held
was that no material questions of fact
were in dispute. Although Smith did not
involve a comparative application
situation, we believe that even in a

#4The issue confronting the court was whether the
notice-and-comment type hearing used validly
substituted for an oral, evidentiary hearing.
Whether all types of hearing could be dispensed
with, then, was not in issue since all parties
stipulated that the dispute called for some type of

_hearing. Slip Op. at 42.
© s Applicant's “hearing” consisted of a 15 minute
oral argument. The Commission denied applicant’s
renewal application, but issued a stay against that
order for six months on other grounds. 1 FCC 2d at
668-69.

comparative case, no hearing need be
held where there are no disputed facts
to resolve.5®

70. Similarly, in Marsh v. FCC, 436
F.2d 132 (D.C. Cir. 1970) the Court
affirmed our grant without hearing of a
construction permit for a television
licensee to increase its antenna height
(and improve its coverage). A petition to
deny the application filed by another
broadcaster alleged that the applicant's
coverage would be better from
petitioner's proposed antenna farm than
from the applicant's tower. This was not
a comparative situation in the
traditional sense of multiple applicants
applying for a permit where only one
could be granted. However, the
petitioner did request that we hold a
hearing to weigh the comparative merits
of the two technical proposals. In
affirming our refusal to order a hearing,
the court stated that:

Only where the public interest cannot be
determined without a resolution of the
disputed facts has Congress dictated that the
Commission must conduct & hearing. That is
the clear meaning of Section 309 of the Act.

436 F.2d at 136. If we are able to
determine that the only meaningful
issues surrounding MDS applications
can be resolved through normal
applications processing procedures, i.e.,
minimum qualification criteria, then we
believe that we will be able to award
MDS licenses without conducting
hearings despite prior practice.

71. The right conferred by the statute
is one for a meaningful comparative
hearing culminating in a rational
decision free of arbitrariness and
caprice. That right cannot be
accommodated where no rational
distinctions can be made in any
significant sense. Put in other terms, no
right to a meaningful hearing is denied if
there are no meaningful issues to be
heard. We therefore do not think the use
of a lottery procedure in such
circumstances would impair the private
right of an MDS applicant to a
meaningful comparative hearing under
the Ashbacker doctrine.5?

73. In addition to finding that the
private rights of applicants are not
impaired by a lottery, we also believe
that the overall public interest may be
enhanced substantially by the adoption

$$Because the comparative hearing procedure is
derived from the Section 300 hearing requirement,
See Ashbacker, supra, we do not believe that the
right to a comparative hearing can be greater than
that found within Section 300 itself.

$71f factual issues as to the qualifications of an

applicant are in dispute, § 308 may require a hearing

before that applicant could be denjed eligibility for
the lottery procedure. We assume hers that all
spplicants have satisfied minimum qualification
standards,

of a lottery system for the granting of
licenses for MDS operation. Such a
public interest determination, of course,
entails a comparison of the costs and
benefits that will accrue to consumers
under the alternative procedures that
are available to us for choosing among
competing applicants. _

74. We previously found that the
potential benefits for consumers
resulting from a comparative hearing are
speculative because there is no
guarantee that the applicant who will
provide the “best” service will be
chosen among competing qualified
applicants. In fact, the comparative
process may harm consumers by
imposing unnecessary costs and by
distorling adjustments to market forces.
A significant advantage to a lottery
would be the absence of inadvertent
encouragement of less needed and less
desirable service through regulatory
preferences based on insufficient or
incorrect information. Moreover,a -
lottery system would put into practice
our belief that optimality is defined by
the dynamic interaction of supply and
demand in the marketplace.’® Any
winning recipient of a license will
quickly become aware of the best
business strategy for him or her when
forced to succeed or fail in the market.
Services that lead 1o the greatest profits
also are likely to be the services which
are most beneficial to consumers.
Purthermore, marketplace forces are
likely to correct any inefficiencies that
are perpetrated by entrepreneurs if
licenses are permitted to be readily
transferable. For example, if another
individual or firm can operate the
service more efficiently (and more
profitably) than the licensee, a license
transfer becomes a possibility because
the license will be worth more to the
more efficient individual. In such a case,
the license transfer can lead to both
parties—and the public—being made
better off.**

$Somewhat more precisely, optimality is
equivalent to economic efficiency, which requires,
among other things, that services be provided where
marginal revenue equals marginal cost. See. e.g., W.
Vickery, “Some Implications of Marginal Cost
Pricing and Output for Public Utilities,”™ American
Econoaic Review, May 1955. It should be noted that
marketplace forces provide a natural incentive for
MDS licensees to provide the service that equates
marginal revenue to marginal cost because this
service will provide the maximum profit for the firm.

9 For an analysis of the desirability of using
auctions to ensure the use of a license by the firm
who values it most highly, see paras. 78-80. A not
insignificant distinction must be made between
avctions and lotteries with ready transferability,
however. While the latter may lead to a similar
economic result as the former. a lottery will entail
far more applicants. Secondly, the economic value
that accrues to the initial winner of a lottery would
go to the government [and. of course, to the public)
in an auction. ‘
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74. Thus, we believe that the licenses
should be transferable, with as little
Commission involvement as is possible.

. In this way, the marketplace can be -
relied upon to promote the public
interest. It should be noted that such a
proposal would involve modifying or
eliminating the trafficking rules
presently applicable to MDS,%.

75. Another benefit of a Iottery system
is that the costs to society should be
significantly lower than those for a
comparative hearing process. We
suspect that both the administrative cost

. to the Commission (and ultimately, the

.taxpayer) as well as the costs to each
participant who might otherwise enter a
comparative hearing will be less under

‘the lottery system.5! Thus, there are

likely to be many more participants in a -

lottery assuming that we continue to
maintain a level of minimum

requirements that do not keep out many -

potential applicants. Indeed, some

scholars have implied that a lottery may

better serve the public interest than a

comparative hearing especially since the-

winner may. less likely be the firm best
able to use the legal administrative
process to its own advantage.®? An even
more significant difference betweén a
" lottery and a comparative hearing is the
amount of time required to grant a
license under these alternative
procedures. We indicatéd previously
. that a major cost imposed upon society
by the comparative hearing process is
the cost of the.idle spectrum resulting
from regulatory delay. We believe that a
lottery system for granting MDS licenses
can reduce substantially the regulatory
delay, and that the adoption of a lottery
system for granting MDS licenses will
result in substantial cost savmgs for
consumers. ‘

76. In summary, we find that the
comparative hearing process hasno |
inherent advantage in choosing the

Gee Appendix A.

6! Ses, e.g., Agnew, supra at note 19.

$2In a comparative hearing there may be an
advantage to larger firms which havethe -
experience and possibly better paid legal help to
better deal in an administrative process. On the
other hand, a lottery might lead to a higher element
of uncertainty to all applicants, because while the
costs of entering will be lower if there are many
more applicants, the probability of winning may
also be lower. Again, however, the fact that the
costs of entry are lower and the fact that the winner
will be picked sooner in a lottery, may suggest that
it will take a smaller financial commitment to enter
a lottery, so firms may be better able to enter a
large number of lotteries at one time, when they
might have only been able or willing-to enter a few.
comparative hearings at one time. Therefore, overall
a lottery.may create fewer barriers to entry than -
comparative hearings. See generally, H. Greely, .
“The Equality. of Allocation by Lot," 12 Harvard
Civil Rights-Civil Liberties Review 113 L19771
Statement of Commlssxoner Robmson. supra, 60
FCC 2d at 439-42.

i-4

applicant who would provide the service
that best satisfies consumer wants from
the use of the assigned spectrum. As an
alternative, we propose the adoption of
a lottery system for choosing among .
competing qualified applicants, without
imposing restrictions on the
transferability of the license to other
qualified individuals or firms. In this_
way, the service provided to consumers
would be determined by the dynamic
interaction of supply and demand
factors in the marketplace: We believe
this approach is more likely to-produce
the service, quality, and cost that is
most beneficial to society as a whole. -
Additionally, we find that the costs to
society from a lottery are much less than
those from a comparative hearing. Of
particular importagce is the significant

. _reduction in the amount of time that

would be required to process - -
applications, and consequently, the
reduction in opportunity costs to
consumers from idle resources., Thus we
believe that the overall public interest
might will be enhanced substantially by
the adoption of the lottery system for
choosing among qualified applxcants for
a MDS license.

C. Auctions.

77. The lawfulness of the use of an
auction in selecting among qualified
applicants turns, in large part, on the
legal considerations discussed in the
prior section. However, since an auction

. * procedure would entail the collection of.
. asubstantial amount of moneyit raises

questions of our statutory authority that
extend beyond those presented by a.

. lottery procedure. The Commission is
“authorized, pursuant to the Independent

Offices Appropriation Act of 1952, 31
U.S.C. § 483a, to collect fees. However,

_recent court decisions interpreting this
authority raise-a substantial question as -

to whether it extends far enough to

. permit collections in a manner thatan

auction would require. % Sections 4(i)

6 See National Cable Television Ass’n v. United

. States, 315 U.S, 336 (1974); National Cable

Television Ass'n F.C.C., 554 F.2d 1094 {D.C. Cir.
1976) Electronic Industries Ass’n v. FCC, 554 F.2d
1103 (D.C. Cir. 1978); National Ass’n of Broadcasters
v. FCC, 554 F.2d 1118 (D.C. Cir. 1976), Capital Cities
Communications, Inc. v. FCC, 554 F.2d 1135 (D.C.
Cir. 1976). The Commission recently summarized the
court of appeals requirements for a permissible fee
as containing the-following threé parts:

(1) Assessment of a fee must be justified by-a
clear statement of the service which it is intended to
reimburse.

(2) The cost basis for each fee must be calculated
based on an allocation of direct and indirect costs,
exclusion of expenses incurred to serve an ~ -
independent public interest and an explanation of
the criteria used to mclude or exclude particular
items.

(3} The fee must be set at a rate wlnch reflects the
indentified costs of services performed and value-

. +conferred on therecipient of the service.

and 4(j) of the Communications Act, 47
U.S.C. § 154(i), (j), may provide an
independent basis for instituting an
auction procedure. See United States v,
Southwestern Cable Co., 392 U.S. 157
(1968).

78. While the auction procedure raises
more difficult legal questions than our -
other proposals, we believe that the
public interest may be best served by
this option. An auction or a lottery
would be quick and easy to administer,
once the rules governing the procedure

- were fully implemented. Final

Commission action on MDS applications
could take place much faster than under
the comparative hearing gystem,
However, an auction has & number of
specific advantages over both a lottery
and a comparative hearing.® Because
the license would be awarded to the
highest bidder, the }icense would tend to
go to the user who valued it the most,
and hence it would tend to go to its '
highest valued use. Bidders in a
particular market may be better able to
gauge the desires of consumers than can
the Commission. Hence, the high bidder
is likely to be the one whose intended
use of the channel best meets consumer
wants. This would encourage
economically efficient use of the
spectrum.

79. In addition a spectrum auction
would put a direct and explicit price on
the right to use a portion of the
spectrum. That would have several
desirable results, Because users would
pay directly for the right to use the -
spectrum, they would be more aware of
the cost to society of having it used in
one way rather than another. Users
might consider other substitute methods
of communications. Moreover, the
Commission and the public would get
some indjcation of the value of the MDS
spectrum to potential applicants and
actual users. This would be important
information to consider in deciding
whether additional spectrum should be
allocated to MDS, or whether some of
the existing spectrum should be
reallocated away from MDS, If the price
applicants were willing to bid for MDS
licenses were higher than what other
applicants would bid for similar

Second Notice of Inquiry in Gen. Docket No. 76~
316 (Fee Refunds & Future FCC Fees), 73 F.C.C. 2d 4,
5 (1979). We seek comment on whether auction
proceeds would amount to fees.

4 See Agnew, supra note 19, pp. VI to VIII-01;
John O. Robinson, “Assignment of Radio channels
in the Multipoint Distribution Service by Auction,”
in Herbert S. Dordick, editor, Proceedings of the
Sixth Annual Telecomunications Policy Research
Conference, (Lexington: Lexington Books, D.C.
Health and Co., 1879), pp. 378-391. See also: Notice

. of Inquiry in the matter of Fee Rofunds and Futuro

FCC Fees, 69 FCC 2d 741 (1978); cspuclnlly n7613
and 15. - '
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spectrum allocated to other uses, that
information would suggest that more
spectrum should be allocated to MDS
use. On the other hand, if the price
applicants were willing to bid for MDS
spectrum were lower than what other
applicants would bid for other similar
spectrum allocated to other users, that
would suggest that too much spectrum
was allocated to MDS. Finally, an
auction would allow the public {o
recover some of the economic value of
the frequency specfrum which otherwise
would accrue to the winner of a
comparative hearing or of a lottery in
the form of a “windfall.”

80. We believe that at the present time
our legal authority to conduct an auction
is far less clear than our authority fo
conduct a lottery. We therefore seek
comment on both the legal question and
the desirability of implementing an
auction procedure. ¢ Parties should
address both the existing statufory
authority and where that is thought
insufficient, a proposed statutory
scheme including any provisions that
might be considered necessary to
implement an auction. )

81. Certain procedural congiderations
should also be addressed. In
comparision to our other two proposals,
an auction is something more than just a
selection procedure. Since it involves
the determination of the the amount of
payment to be made by a successful
applicant, the payment should
theoretically approximate the real value
of the spectrum used. That is, the more
profitable the use of the spectrum is
likely to be, the more bidders are likely
to bid up the price. The winner in an
auction is, of course, the highest bidder,
regardless of the kind of auction used.

82. We have discussed in the context
of this Notice the occasional use of a
hearing in conjunction with a lottery.
However, elimination of possible
applications through a hearing is not
entirely consonant with the concept that
an auction leads to the highest valued
use of any frequency by the winning
bidder. The more potential bidders are
excluded under a hearing process, the
more likely the bidding process will be

& Of course, such a comparison would only be
meaningful if users of adjacent spectrum that was
allocated for other uses also had to bid for that
spectrum. In that case, comparisons could be made
of bid prices by the different potential spectrum
users.

$ A number of parties have filed comments in
response to Part D of the Notice of Inquiry in the
matter of Pee Refunds and Future FCC Fees, Docket
78-316, 68 FCC 2d 741 {1978). Nevertheless, the
notice dealt more with the question of charging
spectrum fees than with using auctions in cases
involving mutually exclusive applications. Since this
present notice deals with auctions but not with
spectrum fees, we believe that the two issues can be
considered separately.

affected. If our objectlive is, as we
believe it should be, {o eliminate long
and costly processes delaying competing
applicants before they are able to offer
their services to the publicin
competitive markets, using an
comparative process, in conjunction
with either a lottery or an action, in not
likely to markedly improve the
efficiency of the seleclion process. In
contradistinction to a lottery procedure,
it appears desirable to make any auction
procedure applicable fo all applications,
not just mutually exclusive applicants,
even though applicants who had no
competition would continue to receive
authorization at little or no cost. To the
extent that no competing applications
are filed for any particular allocation,
that in itself discloses the result of a
market evaluation of the value of that
frequency. Comments are therefore
requested on whether, and if so how, an
auction procedure could be structured to
elicit in most circumstances bids which
reflect a reasonable value of the
spectrum to be authorized. Also; we
request comment on how existing
applicants could be treated in such a
procedure.

83. If an auction procedure is adopted,
there are several ways in which .
payment could be made. In fact, the
method of payment prescribed may well
affect the number of applicants and the
amount bid. It might be desirable to
have the bid amount paid in the form of
a series of payments due only after the
station is in operation so that they may
be met from income, or a series of
payments in equal installments,
regardless of whether the station was
operating or not. A procedure that
allowed no payment until operation
commenced could lead some holders of
authorizations to defer going into
operation since the outlays for the
authorization would not have to be
made until operation commenced. A
lump sum payment due soon after the
winning bidder is announced or a series
of equal payments at fixed intervals
might therefore by preferable.¥” On the

$For example, applicants might be required to
pay 20 per cent of the bid at the time they are found
to be the winner, and 20 per cent on the anniversary
date on esch of the next 4 years, regardiess of the
date at which the station began operation. Smaller
equal sized payments at definite predetermined
intervals have the advantage over a single lump
sum payment in that the former requires a small
initial payment and may cause moce firms to be
willing to bid for the license. However, since firms
will still be required to make the ysarly paymant
regardless of whether they were operating or not,
they would still have an incentive to begin
operating as soon as possible. There are also many
possible payment schemes, such as one which
causes payments to ralse the longer an applicant
stays off the air; or requiring yearly payments with
loss of license and forfeiture of those payments if
the applicant is not operating by a certain date.

other hand, a combination of initial
payment and deferred partial payments
might be desirable. We are consequently
asking for comments on what form
should be prescribed for the payment
required of the winning bidder at an
auction. We are also asking for
comments on whether applicants should
be required to put down a deposit—
perhaps in the nature of a performance
bond—when they file their applications.

84. It should also be noted that many
other aspects of the Commission’s Rules
may affect the value of the spectrum and
hence the amount that applicants might
bid. For example, at the current time
their are only 2 MDS licenses available
in any one location. If the Commission
were to reallocate spectrum so that
there were 10 or 20 or even 31 possible
MDS licenses in one location, as is
proposed in a separate Notice of Inquiry
released today, % we might expect the
bids to be lower on any particular
channel. In the extreme, if the
Commission made so many channels
available that there were more available
than all potential users wanted, we can
predict that the size of the bids would
fall towards zero, and there would be no
bids for some channels.

85, If the Commission establishes
tougher eligibility requirements for MDS
licenses, there will be fewer bids than if
the Commission establishes easier
eligibility requirements. As a general
rule, we can expect higher bids, the
more applicants there are who can bid
for a license.

86. Similarly, the more flexible are the
technical standards and the allowed
kinds of communications by MDS
license. And, the more potential users
for a license, the more valuable s that
license, the more bids there are likely fo
be, and the higher is likely to be the
winning bid.

87. Licenses are more valuable if
licensees do not anticipate reallocations
in the future that will creafe additional
competition to their MDS system than if
they believe such reallocation is likely.
1f licensees may combine, sublease,
subdivide and time share MDS
channels, licenses will be more valuable
than if licensees do not have those
privileges. ’

88. These examples do not indicate all
the ways that Commission regulations
affect the value of an MDS license and
hence the amount applicants might bid
for a license. However, they do give
some examples of factors that may
affect the size of license bids in an
auction.

 See Notice of Inquiry and Proposed Rulemaking
in CC Docket No. 80-112, FCC 80-138 (Adopted
March 19, 1960).
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89. If an auction procedure is adopted
we wish to take all steps possible to
ensure the integrity of the bidding
process. We therefore wish comments
on what steps should be taken to

' prevent bidding collusion among -

applicants and other activities which
might artificially keep down bid prices
or exclude potential bidders. Moreover,
the adoption of an auction or a lottery

" procedure might well be accompanied

by the adoption of rules limiting the
number of MDS stations any one

, company can own. The points raised

above with respect to the use of an
auction procedure are not meant to be
exclusive. Comments are invited on any
aspect of the use of such a procedure
that might be considered relevant. -

90. Some provision relating to license
renewals would need to be made under
an auction system. Of course, if the
license is for 10 years, it will be more
valuable than if it is for 5 years.

. Similarly, if the licensee may freely

transfer the license, the license is more

.valuable than if antitrafficing rules.
apply. Licenses are also more valuable if

licensees believe they can renew them

in perpetuity than if licensees believe .

they may lose the license at renewal

" time. Section 307(d) of the Act provides

that licenses for non broadcast stations
shall not exceed 5 years. At the’ : .-
expiration the term of the MDS operator,
a number of options would be available.
One possibility would be to have anew
auction. This would permit members of
the marketplace to indicate every 5
years the value of the particular -
spectrum. Because the incumbent user -
presumably would have made. )
investments based on his use, such as"
for transmission and reception
equipment, some acknowledgment of
and accommodation for these
investments might be appropriate, For
example, he might be given the right to .
retain the spectrum upon meeting the
highest bid. While not in any sense -
giving him a property right, this pohcy
could serve to encourage investment in
and improvement of his facilities by
giving him a mechanism to protect his
investment. Alternatively, the winner
might be given a more or less automatic
renewal as is now the case without
bidding in a new auction, [but with only
the payment of license fees, if any
license fees were adopted in the future].
This factor is appropriate for ;
consideration in determining the type of
auction to be adopted. We seek :

comment on these issues, and encourage -

discussion on both the specific and
general concerns raised as to auctions.

3. Procedural Considerations

a. Paper Proceeding.
91. Assuming a paper proceedmg

* approach were adopted, we seek
comment on what approach would be.
most consistent with our objectives as
discussed herein. Section 21.35 of our
present rules provides guidelines for
paper prdceedmgs where parties elect to
proceed in that manner.5® Although we
have had no significant experience with

- . Section 21.35, we believe it may be an

expeditious way of resolving mutually
exclusive cases without prejudlcmg the
rights of any party.

b. Auction or Lottery.

92. Presumably a lottery or an auction
would be used only to determine which
qualified applicant would receive a
grant. Thus, in order to be eligible to
participate in a Iottery, applicants would
-have to meet minimum quallflcatldns.
Currently, our Rules require three areas
of qualification: financial, technical, and
legal. We set out for comment here
whether some of these minimum
qualifications should be changed if a
lottery or an auction procedure were
“adopted. First, as to financial .
quahﬁcatlons. we note that thls has
been a recurring point of controversy
among competing applicants. While the
MDS rules-require some rather cursory
information along these lines (see 47

" -CFR § 21.17), challenges to an _

applicant’s financial qualifications most
frequently come from a competing

-applicant. Usually the staff is able to

resolve such-problems after relatively

_ limited inquiry. We are not sure that

even this limited inquiry into any
applicant’s finances is necessary since’
we have observed that virtually all
applicants, upon receiving a
Comnmission authorization, are able to
obtain fnancing based on the value of

" the construction permit.”In any event,
_permittees are required to complete *~
" construction within eight months.™
Failure to comply with this requirement
could result in expiration of the e
construction permit. In light of these

- factors, as well as our.interest in making.
service available as soon as feasible, we

question whether a financial .
requirement shiould be retained at all.

93. The technical qualifications
requirement, in essence, requires staff
evaluation of the technical proposals of
the applicants. Maintenance of this
requirement—in some form—is

6347 CFR § 21.35. See Appendix B,.infra.

°These reasons appear equally applicable to the
traditional comparative hearing process. and we
therefore inquire whether the financial requirements

« should be eliminated under current procedures.

7' See 47 CFR § 21.43, Extensions of time to
construct are granted only where the permittee has
made good faith efforts to complete construction
within the prescribed time and is unable to
reasonably do so due to factors beyond his control.

obviously essential to ensure MDS
operation without undue interference
with other stations and services. We do
seek comment, however, on any specific
aspects of the current requirements that
can be improved or eliminated in light of
our tentative belief here that
marketplace and not regulatory
demands should determine the shape of
MDS service. Lastly, since legal
qualifications are essentially derived
from specific statutory requirements,” .
no change is foreseen in this regard.

94. Controversies concerning an
applicant’s qualifications could continue
to be resolved in the manner they are
now. It is of course possible that if a
material question of fact were presented
as to an applicant’s qualifications, the
applicant would, pursuant to Section
309(e) of the Communications Act, be
entitled to a hearing to determine
whether he was qualified. Thus, even -
with a lottery (or auction) being used to
supplant comparative consideration,
formal hearings may not be entirely
avoided. We would expect to be able to
resolve the vast majority of such cases

_on the basis of the written record or

upon such additional submissions as the
staff may require.?

. 95. Some form of hearing might also
be necessary where a specific issue is
raised in a particular case where a
significant difference among the
applicants is alleged. While the mere
allegation might not be sufficient, a
reasoned and substantiated pleading
might trigger a requirement for a

* comparative hearing of some form, See

Storer, supra, Absent these unusual
circumstances, we foresee a lottery or
auction procedure in which the hearing
process is entirely eliminated.

96. A further procedural concern is
that, in order for the lottery to be fruly
random, the Commission would need to

. adopt strict procedures to insure the

integrity of the process. There would ba
a need to insure that the drawing was
truly random (regardless of whether
numbers were drawn from a containor

- or a sophisticated computer random

number generator were used). Clearly
there would be a need to police the
honesty of a lottery to be certain that no
applicant had an improper advantage
over any other applicant. We therefore
request comments on what rules should
cover the technical operation of the
lottery.

2 See, e.8., Seclion 310 of the Act which restricts

license ownership by foreign governments or
representatives.

The resolution of such issues should bo much
easier upon the promulgation of technical rules ag
proposed in the Notice of Proposed Rulemaking and
Inquiry in CC Docket No. p0-113 FCC 80-137
(adopted March 19, 1980).
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Conclusion

97. It is our tentative belief that the
oral comparative hearing process may
be an ineffective and unnecessarily
costly method of choosing from among
several mutually exclusive applications
for MDS services which serves neither
private nor public interests. It appears
neither to provide private parties with
meaningful hearings nor to advance the
public interest by insuring the “best”
applicant will be awarded a license.
Indeed, because of its costs and
distortions, the process may adversely
affect both public and private interests.
A lottery system among qualified
candidates seems to be preferable to the
present system because of cost savings,
its fairness, and the absence of
distortive effects, An auction would
offer the additional benefits of
measuring the true value of the license
and recouping some of it for the public.

98. An approach which would at least
avoid some of the various costs of the
present system would be a paper
proceeding. We believe that while each
approach raises both administrative and
legal concerns, our authority is sufficient
to accommodate them. Parties are
invited to address the discussions herein
which lead us to these tentative
conclusions. Parties are requested to
take issue with any statements,
analyses, characterizations, history,
policies or proposals they believe to be
unsound. We are especially interested in
focused comment on the comparative
hearing process, including our
discussion of the Peabody standards as
put forward in Spain also adopted
today.

99, If and when any of these proposals
are finally adopted, we believe that
applications still pending at that time
could be made subject to the new
procedures. We seek comment on the
lawfulness and the desirability of
applying these rules to all applications
immediately upon their adoption. In the
interim, current applications requiring
hearings will be designated in
accordance with the standards adopted
today in Spain, supra note 9.

100. This Notice of Inquiry and
Proposed Rulemaking is issued pursuant
to authority contained in Sections 4(i),
303, and 403 of the Communications Act
of 1934, as amended. Interested parties
may file comments on or before July 1,
1980, and reply comments on or before
August 15, 1980. All relevant and timely
comments and reply comments filed in
response to this Notice will be
considered by the Commission. In
accordance with the provisions of
Section 1.419 of the Rules, an original
and five copies of all comments, replies,

-

briefs, and other documents filed in this
proceeding shall be furnished the
Commission. Copies of all filings will be
available for public inspection during
regular business hours in the
Commission’s public reference room at
its headquarters in Washington, D.C.

101. Members of the public should
note that from the time a Notice of
Proposed Rulemaking is issued until lhe
matter is no longer subject to
Commission consideration or court
review, ex parle contacts made to the
Commission in proceedings such as this
one will be disclosed in the public
docket file. An ex parte contactis a
message (spoken or written) concerning
the merits of the rulemaking made to a
Commissioner, a Commissioner's
assistant, or other decision making staff
members, other than comments officially
filed at the Commission or oral
presentations requested by the
Commission with all parlies present. A
summary of the Commission's
procedures governing ex parte contacts
in informal rulemaking is available from
the Commission's Consumer Assistance
Office, FCC, Washington, D.C. 20554,
(202) 632-7000.7¢

Federal Communications Commission.
William J. Tricarico,

Secrelary. .

Appendix A .

Section 310 of the Act, 47 U.S.C. § 310
provides, in perlinent part, that no station
license or construction permit may be
transferred except after a finding by the
Commission that the public interest,
convenience, and necessity will be served
thereby. It states further that an application
for transfer “shall be treated as if the
proposed transferee or permitiee were
meking application under section 308..."
Additionally, Section 308(b) of the Act
requires that an authorization not be granted
less than 30 days following public notice by
the Commission of its acceptance for filing.
These provisions of the Act are incorparated
in the MDS rules (sce, e.g., 47 CF.R. §§ 21.27;
21.39). Other parts of these rules, however,
appear to constitute barriers to transfer not
reflecting express requirements of the Act.
These we would propose to eliminate,

For example, Section 21.40, 47 CF.R,

§ 21.40, states the Commission will review
proposed transfers of licenses involving
facilities operated for less than twa years by
the transferor. That rule stems from the
general policy developed in relation to
licenses for broadcast stations against

1We wish to clarify that nothing in this notice
should be construed to imply that we Intend to in
any way disturb our comparative MDS decisions
made in the past. In arriving at those decisions, we
have applied our then existing criteria and reached
conclusions which were clearly based on the record.
Thus, our Notice today represents our aftempt to
keep pace with the evolution of the MDS industry as
it has developed.

licensees “trafficking”* in licenses. While
such a policy may be appropriate where a
license is granted in reliance on an
applicant’s commitments to operate in a
particular manner, it makes little sense where
it is assumed that the frequency will be put to
its best economic use by one who will pay
the most for it. Preventing transfers, or
making them more difficult in such situations,
would not serve the public interest objective
of secing that MDS licenses be put to their
most economic use. Assuming a transferee
should be permitted to consummate as
quickly as is legally possible, and that our
rules and policies not act as undue restraints,
we invite parties to identify other
Commission rules not implementing express-
parts of the Communications Act which they
see as barriers to transfers.

1t should be noted that the argument in
favor of allowing free transferability of
licenses does not depend upon the existence
of a lottery. Regardless of whether licenses
are initially assigned using compartive
hearings, lolteries or auctions, free
tranferability will encourage economic
efficiency. Whenever someone buys any good
or service from someone else, the resource
must be as valuable or more valuable to the
buyer than to the seller, or else the seller
would not have been wiling to sell it.
Therefore, the transfers of resources
(including radio licenses) tend to cause them
to be used in their highest valued use. Output
or economic efficiency is increased whenever
resources are transferred from lower valued
to higher valued uses. thus, economic
efficiency will be increased if MDS licenses
may be freely transferred, regardless of
whether lotteries or auctions are eventually
adopted as an alternative to comparative
hearings.
Appendix B

Parties are asked to comment on the
appropriateness of the procedures set out in
Section 21.35(b){2}-(6) of the Rules for use in

mandatory paper hearings. Section 21.35
provides:

§21.35 Comparative evaluation of mutually
exclusive applications.

(a) In order to expedite action on mutually
exclusive applications, the applicants may
request the Commission to consider their
applications without a formal hearing in
accordance with 1the summary procedure ~
outlined in paragraph (b} of this section if:

(1) The applications are entitled to
comparative consideration pursuant to
§21.31

(2) The applications have not been
def!ignaled for formal evidentiary hearing:
an

(3) The Commission determines, initially or
at any time during the procedure outlined in
paragraph (b} of this section, that such
procedure is appropriate, and that, from the
information submitted and consideration of
such other matters as may be officially
noticed, there are no substantial and material
questions of fact presented (other than those
relating to the comparative merits of the

' Trafficking means obtaining a license for sale
rather than for providing service. Crowder v. F.C.C.,
300 F.2d 500 (1968) cert. den. 393 U.S. 962 (1969).
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applications) which would preclude a grant
under paragraphs (a) of § 21.32,

(b} Provided that the conditions of
paragraph (a) of this section are satisfied,
applicants may request the Commission to
act upon their mutually exclusive
applications without a formal hearing
pursuant to the summary procedure outlmed
below:

(1) To initiate the procedure, each applicant
will submit to the Commission a written
statement containing: -

(i) A.waiver of his right to a formal hearing:

(ii) A request-and agreement that, in order-
to avoid the delay and expense of a
comparative formal hearing, the-Commission
should exercise its judgment as to that
proposal (or proposals} which would best
serve the public interest; and :

(iii) The signature of a principal (and his
attorney if so represented).

{2) After receipt of the written requests of
all of the applicants the Commission (if it
deems this procedure appropriate) will issue
a notice desjgnating the comparative criteria
upon which the applications are to be
evaluated and will request each applicant to
submit, within a specified period of time,
additional information concerning his
proposal relative-to the comparative criterial.

(3) Within thirty (30) days following the
due date for filing this information, the .
Commission will accept concise and factual
argument on the competing proposals from
the rival applitants, potentxal customers, and
other knowledgeable parties in interest.

(4) Within fifteen (15) days following the
due date for the filing of comments, the
Commission will accept concise and factual -
replies from the rival applicants. -

(5) From time to time during the course of
this procedure the Commissiori may request .
additional information from the applicants
and hold informal conferences at which all
competing applicants shall have the right to

- be represented. - .

(6) Upon evaluation of the applxcahons. the
information submitted, and such other
matters as may be officially noticed the
Commission will issue a decision granting
one (or more) of the proposals which it
coricludes would best serve the public
interest, convenience and necessity. The
decision will report briefly and concisely the
reasons for the Commission's selection and
will deny.the other, application(s). This
decision shall be considered final.

{FR Doc. 80-13239 Filed 5-1-80; 8:45 am]
BILLING CODE 6712-01-M )

o
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47 CFR Parts 21,74 and 94
[GEN Docket No. 80-113; FCC 80-137]

Amending Rules in the Multipoint
Distribution Service, the Instructional
Television Fixed Service and the
Private Operatlonal-Fixed Microwave
Service .

AGENCY: Federal Commumcanons
Commission.

- ACTION: Notice of Proposed Rulemakmg.
Notice of Inquiry. -

SUMMARY: Rules are proposed to codify
the procedures for granting licences for
the Multipoint Distribution Service
(MDS). The rules identify the protected
service area for MDS licencees
operating at 2150-2162 MHz and define:
the levels-of protection afforded the
licencees throughout that area.
Comments are solicited as to the
practicability of extending the rules to

. similar services offered in the 2500—
2690 MHz band.

'DATES: Comments are to be received on
August 1, 1980 and reply comments must

* be received on or before September 2, -

1980.

ADDRESS. Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:

"Mr. Alex C. Latker, Common Carrier

Bureau, 202-632-7695.

SUPPLEMENATRY INFORMATION: In the
matter of Amendment of Parts 21, 74 and
94 of the commission rules and
Regulations with regard to technical
requirements.applicable to the
Multipoint Distribution Service, the
Instructional Television Fixed Service
and the Private Operational-Fixed
Microwave Service [OFS) [Gen. Docket -
No. 80-113]. -

Notice of Inquiry and Proposed
Rulemaking

Adopted: March 19, 1980.

Released: April 24, 1980.

By the Commission: Comm:ssxoner Lee
absent. - N

1. Notice is hereby given of proposed
rulemaking to revise portions of Part 21
of the rules and Regulations which
pertain to operation of the Multipoint
Distribution Service in the frequency

- band 2150-2162 MHz. Inquiry is also

made as to possible applicability of new
technical standards in the Multipoint
Distribution Service, the Instructiona
Television Fixed Service and Private
Operational-Fixed Microwave Service
for operation in the 2500-2690 MHz
frequency band.

Proposed Rulemiaking

2. The rules currently governing
operations in the Multipoint Distribution
Service (MDS) were adopted in the
Report and Order in Docket No. 19493,
45 FCC 2d 616 (1974), and opinion on .
reconsideration, 56 FCC 2d 301 (1975}
At the time those rules were
promulgated, no MDS stations were in’
operation, and the rules could therefore
not reflect experience gained through
day-to-day operation and regulation. In
the years since the existing rules were
issued a number of stations have gone

-- into operation. As a result of the

experience that has been gained. through:

o

the operation of thes stations, and
otherwise through increased interest in
the MDS industry, we believe that some
of the engineering issues which were
addressed, but not ultimately resolved,
in the previous MDS rulemaking
proceedmg should be re-examined at
this time. Specifically, the present rules
reflect rather loose technical regulation,
depending to a large degree on informal
cooidination between new applicants
and licencees to anticipate and resolve
frequency interference conflicts.

3. Since the release of our Report and
Order in Docket No. 19493, we have
granted some 131 MDS station licences
and construction permits, On file

" currently are some 338 applications for

construction permits in over 100 citles
that have been designated as mutually
exclusive and 131 non-mutually
exclusive applications which include
requests for new construction and
requests for modifications of existing
authorizations., Some of the apphcutions
in this last group also have various
petitions filed against them, generally
alleging frequency interference
-concerns. We feel that the large backlog
that has developed since the release of
the Report and Order in docket No.
19493 indicates that this informal
coordination process has not been
uniformly successful and that there is a
definite need to establish through
-Commission Rules more specific
technical standards to resolve technical
conflicts. This apphcatxon activity also
indicates increasing interest in MDS
which is leading inevitably toward
greater frequency congestion and closer
spacing of stations. thus, our purpose
here is to establish technical rules
necessary to guide in the establishment
and location of new stations and to
govern in the resolution of conflicts that
may arise.
- 4. The technical standards we are
proposing are based primarily on the
use of the MDS station to provide
television transmission service since
MDS stations are required to be able to
transmit such signals and since this is
presently the predominant type of
transmission: MDS stations are, of .
course, not lifhited to the provision'of
television, and we therefore invite
comments on what changes in the
proposed rules might be necessary to’
make them applicable to the
transmission of various types of non-
video signals.

Géneral Background Considerations

5. Two channels are currently
available in the MDS service (see
§ 21.901 of the Rules). Channel 1,
encompassing the frequency band 2150
t0.2156 MHz, is available throughout tlie
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United States. This six MHz wide
channel is adequate for the
tramsmission of standard color
television signals. A second six MHz
MDS channel (designated Channel 2)
(2156 to 2162 MHz) is available only in -
fifty of the larger metropolitan areas,
listed specifically in § 21.901(c) of the
Rules.! A four MHz channel (2156 to
2160 MHz designated as channel 24) is
available in the remainder of the nation.
However, this channel is not normally
considered adequate for the
transmission of a standard color
television signal. Thus, two MDS
channels are available throughout the
United States, but only in fifty of the
larger metropolitan areas are both of the
six MHz channels available for the
carriage of standard television signals.
6. Whereas the MDS rules utilize the
bandwidth and signalling standards
currently used in the Broadcast
. Television Services for video
transmission, the rules do not allow
MDS licensees high power transmission
similar to broadcast television. Rather,
the rules effectively require the
development of transmission concepts
that rely on the existence of, wherever
possible, uncbstructed electrical
propagation paths to the receive sites.
This approach, coupled with careful
engineering, including the use of
moderate transmitter power levels (100
watts maximum) and directive receive
antennas, allows not only reliable signal
reception but also would enable the
controlled development and re-use of
the limited MDS spectrum in a most
efficient manner. On the other hand, in
broadcast services the transmitted
power flux densities must be powerful
enough to reach shadowed spaces in
sufficient strength so as to provide a
useable grade of service at receive sites
that use relatively simple antennas. In
order to provide service in this manner
_on the North American continent the
transmitted power must be 4,000-50,000
times higher than when electrically
unobstructed propagation paths are
available for all receive sites.2As a
consequence of this approach, a
broadcast service is feasible only when
all other transmission sites that may
cause interference are well beyond the

1This list closely approximates that of the fifty
Targest standard metropolitan statistical areas. In
some instances (New York—Newark—Patterson,
for example) two or more of the standard
metropolitan statistical areas were so close
geographically that it was thought that two stations
could not co-exist electricelly. Thus, the listin
§ 21.901(c) is of the fifty largest metropolitan
statistical area where separate co-channel stations
were believed possible.

2See for example Recommendations and Reports
" of the CCIR, 1978 Vol. V, Propagation In Non-
lonized Media, Rec. 870-3. <

effective range of any of the receive
sites served by the broadcast type
station. Otherwise, significant
interference might occur. Thus, in the
broadcast services the Commission has
assigned frequencies so that the same
frequency is not re-used generally
within 150 miles or more.

7. Since MDS microwave
transmissions propagate in a reasonably
predictable manner (see Appendix 2)
and 3mall size, low cost, directive
receive antennas are available af these
frequencies, it is possible to anticipate
and better control the various
interference mechanisms that affect
reception. Thus, the same frequencies
can be used at much closer intervals
(perhaps as little as 2540 miles apart).

8. In this proceeding we will be
addressing in some delail the technical
characteristics of MDS transmission and
reception for the purpose of developing
more precise rules and guidelines that
will enable us to promote more efficient
use of the spectrum and thus enable
more people to be served. We will
address the problems from two
perspectives, adjacent and co-channel
interference. By developing better
standards for co-channel operation, we
hope to facilitate closer spacing of
stations using the same frequency and
where conflict arises on such use o
provide more precise guidelines for
resolution. In the case of adjacent
channel operation, we will be
attempting to lay the technical
groundwork that will insure compatible
operations on adjacent channels in the
samé community. As noted above, such
operation has not been utilized in the
technically similar broadcast services.
Thus, we recognized some degree of
practical uncertainty implicit in the
situation since our analysis must rest {o
a substantial degree on theoretical
calculations. While we are confident
that such adjacent channe! operation is
feasible, it will require careful
engineering to avoid harmful
interference. We, therefore, solicit
careful consideration of our technical
analyses as set forth below and in
Appendices 2 and 3.

Co-channel Interference

9. Our present MDS rules § 21.901(c))
require that an applicant submit an
analysis of the potential for harmful
interference with other stations if the
proposal transmit site antenna is within
fifty miles of the transmitling antenna of
any authorized or previously proposed
station which uses, or proposes to use,
the same frequency or an adjacent,
potentially interfering frequency. Co-
channel interference problems were of
minimal concern during the early

development of the MDS industry sincé
applicants were generally widely
separated. However, as the cumulative
number of MDS application grants have
increased and the interest in MDS
service has grown, it follows that
applications are continually being
sought in closer proximity to already
licensed or previously proposed sites.
As a result of this increase in density of
MDS station sites, we have noted a
corresponding increase in the use of the
Commission legal processes to contest
instances of alleged harmful
interference. A number of petitions to
deny have been filed where the
petitioners have alleged the possiility of
destructive interference occurring at
existing or proposed petitioners’ receive
sites. But none of these petitions
effectively identifies what is considered
to be harmful interference or what
service area in which they believe they
are entitled to protection in a consistent
manner. We have also noted situations
where applications went unchallenged
during the construction process but
either have received, or expect,
complaints of co-channel interference
upon the new station’s being placed in
service. In either event, however, the
Commission rules do not specify what
constitutes harmful interference or what
service area within which a station
licensee is entitled to protection from
interference.® Thus, it is evident that the
present rules have failed to adequately
resolve or forestall these conflicts.

10. This lack of definition as to what
constitutes harmful interference and
what degree of protection a licensee will
be afforded has made it difficult to deal
with allegations of harmful interference
in a uniform manner. We think it
necessary in order to speed up our
application processing procedures to
establish standards, based essentially
on the transmission of television signals,
as to the degree of protection a licensee
can expect, and in this regard we will
propose rules defining a protected signal
area (see proposed § 21.901(d)) and the
level of interference which will not be
tolerated in that area {see proposed
§ 21.902(b)(2) and (5)).

11. In general, our proposal takes an
approach which would develop a
protected service area for each station.
Within that service area the licensee
would be reasonably protected from
interference by other stations. However,
before proceeding to discuss this

3However, FCC Public Notice 18063, June 1, 1579
and supplement of July 31, 1979, requests all MDS
applicants to file specific standard station

-propagation information for the purpose of

facilitating calculation of the interference polential
of each new proposal on existing stations or
previously filed proposals.
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concept more specifically, it would be
appropriate to address how we would
define interference under such:

approach. Also, since the performance
characteristics of receive antennas are

critical for determining interference, we -

will discuss how they would be treated.
12. Co-channel interference for our
purposes here will be defined as the
ratio of desired to undesired signal
determined to be present in an MDS
" channel at the output of a receiving
antenna where the antenna is oriented ~
toward the transmit site for the
maximum available direct signal. We
propose to use the CCIR recommended
protection ratio of 45 dB as the level that
distinguishes a interfering signal from a
non-interfering signal,* Thus, if the ratio
of desired to undesired signal levels is
45 dB or more the undesired signal
would be considered non-interfering. For
ratios less than 45 dB, the undesired
signal would be considered interfering.
13. An MDS receive antenna’s angular
discrimination characteristics can
control to an important degree the level-
of unwanted signals received, except
where the receiving antenna may be
located so that it is pointing at both the
desired and undesired transmitting
antennas. There are, of course, many
different antennas used for signal
reception with widely differing
performance characteristics. Generally,
the poorer performing antennas, which
are generally the least expensive, give
less angular discrimination than the
better performers which are more

expensive. Since angular discrimination .

is an important factor in avoiding -
harmful interference we cannot, for
purposes here, ignore its efficiency. We
could of course, propose rules which
require minimum standards. However,
such an approach would penalize those
uncongested areas where co-channel
interference is highly unlikely by
requiring the installation of more
expensive antennas than needed. <~
Instead, we believe a better approach
would be to base all calculations for
interference analysis on a reference
antenna. This would allow the licensee
to use any type receive antenna desired,
but for interference protection purposes,

4Subjective tests have determmed that in the
case of non-correlated interfering signals visible -
interference is first noticeable when the television
picture is noise-free and the ratio of the signals (to-
the interfering signals) is in the 45-50 dB range. At
the point of reference selected for this rulemaking
(8ee Appendix 2), the average noise level is 44 dB
below the signal. For this reason we have chosen--
the lower interference limit (45 dB), since the noise
should mask any lower interference levels. Also see
Recommendations and Reports of the CCIR, 1978,
Vol. X1, Re. 308-3, Ratio of Wanted-to-Unwanted
Signal for Color Television and Rec. 418-3 Ratio of
Wanted-to-Unwanted Signal in Monochrome
Televiston. .

he would be considered to be using a
specified reference antenna. Thus, our
proposed rules would require that all
appllcatlon information involving
receive antenna calculations be based
upon the use of reference receive
antenna (see proposed § 21.902(e)(2))
unless otherwise iqdicated. This would
encourage all apphcants to follow
consistent engineering practices when

submxttmg applications and aid the staff

in evaluating applications for
compliance with the rules and for other
comparative purposes. The reference
receive antenna we propose using would
- have performance characteristics
similar to those of a 2 foot parabolic

" disk. Such an antenna would have
reasonably good angular discrimination
characteristics, neither being the best
nor the worst performer. Thus, we
believe it represents a reasonable
compromise of the receive antennas

_available to the industry, generally

considering both cost and performance.

14. As indicated above, we are
proposing rules whereby an MDS station
would be protected from harmful °

-interference within a specified signal
area that is bounded by contour
characteristics of that station. In -
developing a uniform standard for the
determination-of the contour, we have
utilized four criteria: fixed mileage
distances, propagation limitations
beyond the horizon, existing
interference levels and signal levels
needed to achieve minimum .
performance objecnves We dlSCUSS
each of thése criteria in the following
paragraphs. -

15. Needed Signal Levels. We believe
that the most effective way of .
determining each MDS station’s needed
signal level would be to use a contour
based on a power flux density ® meagure

. sufficient to enable a specified receiver

performance level during expected
worst case signal propogation
conditions. As we have shown in
Appendix 2, the power flux desity level ~
chosen (-75.6.dBW/m?) was selected by
evaluating the effects of various |
propagation factors including fading,
due to.climate and terrain and other
signal inhibiting conditions. Specifically
the power flux density level was chosen
{o enable the reception, using -
réasonable receiving facilities, of a
minimal quality TV signal as judged by
at least 50% of all served viewers
residing in the poorest propagation
areas expected within the continential
United States for at least 99.9% of the

SPower Flux Density (PFD) is a measure of the )

. intensity of the radio signal level in space. It is
> usually expressed in terms of watts per square

- ‘meter. In this Notice we will use watts referenced
against 1.watt and express it.in terms of dBW/m?3

time. Subjective tests conducted by the
Television Allocation Study
Organization (TASO) indicate that for a
signal to noise ratio of 23 dB, 50% of the
viewers will classify the picture a3
having minimally acceptable quality
{TASO-4).6 We have considered the
effects of geographical, climatic and
terrain conditions in proposing to
establish this standard since those
factors can introduce short term quality
variations into the normal signal
transmission levels in an adverse
manner. Namely, poor climatic and
terrain conditions can result in frequent
and deep fade variations of the normal
power flux density levels. By the

"selection of a power flux density

standard that sustains a normally
acceptable TV picture under the worst
climatic and terrain situations, we
would insure that for all other reception
situations service will be better than
minimal. As we have shown in
Appendix 2 the power flux density
standard selected should generally
provide, we believe, a good quality of
service since the periods of minimal
reception will be infrequent and of short
duration.

16. Fixed mileage distance. Having
‘established a reasonable signal level for
purposes of reception, we now analyze a
typical MDS station to determine the
distance at which the station can
reasonably be able to project that signal
level. We have observed that the
majority of MDS applicants have
proposed transmit sites incorporaling
omnidirectional antennas that have
gains of 20 (13 dB) or two cardioid
antennas, each with a gain of 40 (16 dB).
In both instances the maximium
equivalent radiated poweras compared
to the radiated power using a unity gain
antenna is 200 watts.?® Since our
analysis (as contained Appendix 2)
indicates that an MDS facility with a 200
watt maximum EIRP can provide L
reliable service to viewers (—~75.6 dBW/
m? PFD) at a distance of 15 miles from
the transmit site, we propose to
establish that distance as a maximum

€See Reference Data for Radio Engineers (6th
edition), ITT, pages 30-38 fig. 48. Also, sea Harry

Fine, A Further Analysis of TASO Panel 6 Data on *

Signal to Interference Radios and Their
Applications to Description of Television Service,
April 1,1960, OCE, Tech. Research Division T.R.R.
Report No. 5.1:2.

7We assume a transmitter power of 10 watts, We
recognize that in some instances 100 watts has beon
authorized pursuant to the exception in Rule Section
21.904(b). Such increased power is authorized only
in special circumstances where it is shown to be
needed to provide, “reliable service to a reasonable
service area” (§ 21.904(b)(1)). Since a “reasonable
service area” was never defined under the rules,
pechaps more stations were authorized this higher
power than would be under the standards we are

_ developing here.
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inasmuch as beyond that distance
service tends to become more
unreliable. We believe this 15 mile
radius would therefore establish an area
where the signal level would be
adequate for reasonable reception.
Thus, that would usually define the
limits of the protected service area.
However; we recognize that in some
instances, because of antenna
configuration or for other reasons, the
calculated —75.6 dBW/m2 contour of a
station would be less than 15 miles at
some points. At such points the —75.6
dBW/m?would determine the protected
area rather tharn the 15 miles. For
example, where the BIRP in a given
direction is less than 200 watts, as in the
case of a single cardioid antenna,? the
boundary beyond which protection
would not be afforded would be
determined by the —75.6 dBW/m?
Power Flux Density level in that
direction, which is less than 15 miles.
Acdcordingly, the rules would establish
that the protected signal area of an MDS
station constructed with an
omnidirectional antenna would
normally be a circular area bounded by

. a 15 mile radius from the MDS
transmitter site. For all other MDS
transmit antenna configurations the
protected signal area pattern would
effectively be bounded by the —75.6
dBW/m? contour where no point on the
contour is more distant than 15 miles
from the MDS site.

17. Limitations imposed by the
electrical horizon and existing
Interference levels. There are two other
general considerations which practically
impose limitations on a station’s service

»area. Since MDS essentially requires a
line of sight transmission path between
the transmitter and receiver, any
obstructions {e.g., mountainous terrain}
naturally limits a service area. Put
another way, under normal propagation
conditions, successful signal reception
beyond the electrical horizon of the
transmit site is generally unreliable at
MDS operating frequencies {2 GHZ)
when compared to signals received over
electrically unobstructed paths. In order
to forestall controversy as to the degree
of signal availability of “over the
horizon” transmissions, our proposed
rules would consider that the electrical
horizon of an MDS site is to be part of
the contour of the protected signal area

8The omnidirectional antenna maximum effective
isotropically radiated power (EIRP) is the same in all
directions as measured in a plane horizontal to the
earth. With a ten watt transmitter and antenna gain
of 20, the EIRP = 10 X 20 =200 watts. For cardioid
antennas (gain = 40), normally mounted so that
each antenna faces 180° away from the other {back
to back). the EIRP = 5 X 40 = 200 watts (one half of
the transmitter power goes into each antenna)and is
maximum only in the direction faced by the antenna.

in those instances where the electrical
horizon is closer than either 16 miles or

the—75.6 dBW/m 2 contour. This is
consistent with theory and practice
where it is generally accepted that
microwave propagation dramatically
drops in level beyond its horizon. Thus,
we see no purpose in protecting a
station's service area, even within 15
miles, if it is beyond the electrical
horizon. Generally, for our purposes we
will consider the electrical horizon as
the horizon determined by natural
terrain or significant man made
structures. At this time we choose not to.
consider in our rules the general effects
of receive site antenna heights in the
determination of the protected signal
area. Our inclination is not to protect
discrete receive site locations that are
servable beyond a horizon by virtue of
the use of a high receive antenna,
especially if the general area beyond the
horizon in question might be better
served from other potential transmit
sites. Alternatively, we may include in
the protected area residential or
business areas whose general ground
elevation is beyond the horizon, but
whose roof tops would allow reception
with reasonable antenna construction or
where a tall building or natural peak
rises up beyond the horizon and in turn
blocks the general area from service
from other transmit sites, Because of the
widely divergent situations that may
occur, we are inclined at this time to
consider the effects of receive site
antenna height on claims for protected
signal areas on a case by case basis,
rather than propose a fixed rule which
may yield unanticipated or
unreasonable results in some cases.
Similarly, we observe that there are a
number of co-existing operating MDS
sites where objectionable (by our 45 dB
definition) interference already exists
within the proposed protected signal
area boundary. We feel that it would be
counterproducive to allow Commission
procedures to revisit those situations
where no previous complaint had been
previously voiced and applicants have
adapted themselves to co-exist with this
condition. Accordingly, we will propose
rules for those situaitons where
interference already has effectively
reduced the normal service area to
include any existing 45 dB interference
contours as part of the protected signal
area boundary provided that the
interference originates from a licensed
source,

18. In summary, our rules propose in
this regard that the protected signal area
of an MDS station is to be defined by
the area circumscribed by the boundary
determined by the contour of the

calculated power flux density points
equal to —75.6 dBW/m?except when:
{a) The points on the boundary are
greater than 15 miles from the site; or
(b) the electrical horizon of the site is
closer than the “[ree space” points on
the power flux density boundary; or '®
(c) the closest 45 dB contour of co-
channel interference from already
existing licensed interference sources is
closer than the boundary defined in (a)
or(b).
When applicable, these exceptions
shall describe the boundary of the
protected signal area when they are
closer than the —75.6 dBW/m?2contour.
We would expect, where appropriate,
that applicants’ showings of non-
interference called for in the rules and
any petitions alleging interference
would include complete and accurate
demonstrations reflecting the principles
demonstrated in this rulemaking. We
should emphasize that the above
difinition of the protected signal area is
based upon calculated data and not ~ °
measurements. We do not believe it
would be helpful, if once a signal area is
established by calculations, for it to be
challenged by field measurements.

19. We recognize, however, that the
potential effective service area of an
MDS station through the use of
appropriate (usually more sophisticated])
receiving equipment may extend well
beyond the boundary of the protected
signal area proposed above. As under
the present rules, a carrier would
conlinue to be able to serve any
potential subscriber without regard to
location or quality of service. Our
proposed rules in this regard are meant
only to serve as guides in the resolution
of technical conflicts. However, it
should be understood that licensees
would not be protected from possible
harmful interference for those served
receive sites beyond the protected
service area. It should also be
understood that the protection afforded
a licensee within a signal area is for
predictable interference incurred by
unobstructed elecirical path propagation
from both the direct and interfering
sources. It will be the responsibility of
the licensee to protect himself, through
the use of good engineering practices,
from all other interference mechanisms,
such as reflections, refraction, ducting,
ground wave, etc. Further, we would
reserve the right to consider whether it

% As noted in footnote 8, the EIRP is maximum
only in the direction that the cardioid faces. The
EIRP decreases in & prescribed manner as the
angular direction changes away from the facing
reference. For & well designed antenna the energy
radiated In a direction 180 from the facing
refecence will be ocders of magnitude below the
maximum.
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may be in the public interest o allow, -
under certain conditions, deviations
from’these proposed standards where
those areas are over water, uninhabited
regions, restricted areas, etc.

20. Antenna Height and Location.
- Somewhat related to our consideration
of co-channel operaton is the question of
transmit antenna height, We have
received applications where applicants
have indicated transmit antenna heights
that allow coverage of several
metropolitan areas and/or have
electrical horizons that are several
hundred miles distant from the transmit

site. Typically these sites are located in -

nearby mountain locations or on very
high buildings in large cities. Such _
facilities largely set the pattern for
frequency assignments in an area since
adjacent channel stations must be .
located reasonably close (see
paragraphs 21-39), and the viability of
co-channel stations are dependent
primarily upon the level of the undesired
signal in the area to be served. Thus, an
excessively high antenna can effectively
block the development of other co-
channel stations in the same area even
though such stations could be operated
without impact on the protected sevice
area of the first station. Similarly, a
station located between two
metropolitan areas could effectively |
preclude the location of other co-
channel stations in either city. We
generally believe the public interest
would be best served in the case of MDS
if stations are located so as to maximize
the number of channels available for
use, Thus, we believe it reasonable to |
develop a rule which prohibits the
location.of an MDS antenna so as to
serve more than one metropolitan
area.!’ We recognize that there may be
exceptional circumstances in various
localities. We would therefore consider
waivers to such a rule, but we would
expect the waiver request to show,
among other things, that the
development of other stations in the

other nearby métropolitan areas are not .

likely to be inhibited by interference
from the applicant's transmisstions or
that other stations are not likely to be
needed. As to antenna height, we
hesitate to impose a height limitation to
achieve these purposes as we feel this
may preclude the possibility of service
to widely separated rural areas and
small towns which only could

11 We limit this proposed rule, Section
21.902(b)(6), to metropolitan areas with populations
of 50,000 or more. We generally believe that smaller
communities may not be capable of reasonably
supporting separate stations in each area. However,
we solicit comments on whether this figure or
another best defines the smaller communities for
this purpose. ~ ) ’ .

economically be served by single, -
stategically placed, elevated antenna
locations. Moreover, such a height  °
limitation would ignore the effect of
obstructions, either natural or man-
made. However, if an antenna must be
located at a height so that its electical
horizon is substantially more than 15
miles, we would expect that its main
lobe would be directed so as to
minimize the effects in nearby cities,
consistent with operating requirements.

Adjacent Qhémnel Operation

. 21. The channels allocated for MDS
service in any given locality are
immediately adjacent without a guard
band between them, Several parties
commenting in the proceedings in
Docket No. 19493 questioned the
technical feasibility of such operation
since it had not been done previously.
We concluded, in that proceeding, that

- two separate stations should be able to

operate on adjacent channels without a
guard band within the same city and

-without destructive interference

provided the facilities were carefully
engineered {see 45 FCC 2d 616, para. 11).
When the signal transmitted wasa  °
television signal, we stated that
satisfactory adjacent channel
performance with the use of average
VHF-UHF television receivers should
occur if the adjacent channel signals
were of approximately equal strength at
the site, a circumstance which should
ordinarily be met or exceeded if the two
transmitting antennas: (1) were located
at the same elevation and geographical
co-ordinates, (2) had the same effective
radiated power; and (3) were cross-
polarized. We noted, however, that even
if the signals were not substantially
equal in strength, adegquate reception
should still be possible if the carriers
employed more sophisticated receiving
equipment, although this could entail
higher costs. We subsequently
supported these conclusions by
conducting a field test in the New York
City area using the facilities and
personne] of an MDS operator in
cooperation with the staff of the
Common Carrier Bureau, the Office of
the Chief Engineer, and the Field
Operations Bureau. The results of this
test 12 confirmed our.initial analysis that
adjacent channel operation was feasible
under certain circumstances.

22. Because of the degree of
coordination necessary- for operation in
both bands without harmful interference
occurring, we adopted the present
Section 21.902(b). This rule requires,

12These results were published in Adjacent
Channel Interference Test for the Multi Point ~
Distribution Service, FCC/CC Report No. 75-01.

inter alia, that each carrier engineer his
system to be reasonably compatible
with adjacent channel operation in the
same city and that he co-operate fully
and in good to faith resolve whatever '
potential interference problems which
might result from adjacent channel
operation, It was made quite clear that
applicants, permittees, and licensees for
the first channel sought were required to
engineer their stations to anticipate and
allow for the operation on the second
channel.?®

23. We have observed, however, that
since the release of the Report and
Order in Docket 19493, there has been
confusion as to what constitutes
coordination, co-operation and
engineering for reasonable compatibility
for adjacent channel operation. We have

, observed instances where different
transmit antenna characteristics have
been proposed.from that of the adjacent
channel and where non co-location of
transmit sites have been proposed. In

- general, engineering showings and -
analyses citing the specific quantitatives
and qualititative criteria that would lead
to successful operation has been lacking
or unconvincing, Although there was
willingness to allow some
experimentation and operation before
more comprehensive technical criteria
were established, we have felt that,
without better assurances, the
uncertainties offered unfair risks to
existing channel 1 licensees and
applicants, Accordingly, action on
channel 2 applications has been slowed
pending a better delineation of the
technical operating criteria. However,
several channel 2 and 2A construction
permits were granted in the hope the
experience gained would serve as
guidelines to future applicants and
provide criteria that might aid in
resolving the large number of existing
backlogged and contested chanriel 1 and
channel 2 applications. (See para. 3
above.) While a few channel 2 stations
are separately under construction, to

_date none are in operation in a city with
an existing channel 1 station. However,
we still hope to benefit from actual
experience once any of these stations
goes into operation.

24. A typical MDS system
configuration consists of a microwave
transmitter and antenna at the
trangmitting site, a receéive antenna and
downconverter at each receive location,
.and a television receiver. The
transmitted signal is picked up by the

- receive antenna and is changed from the

13See 45 F.C.C. 2d at 620-22.

1Since channel 1 applications were applied for
first in virtually all cities of any size, the initial
adjacent channel operation would occur with the
grant of channel 2 or 2A applications. ‘
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over-the-air microwave frequency to a
lower frequency compatible with the
customer's equipment (in the case of
television, this is normally the frequency
of a locally vacant VHF television
channel). The signal is passed from the
downconverter through a cable into the
customer's television receiver {or other
equipment). Since, as indicated, there is
no guard band between channel 1 (2150
to 2156 MHz) and channel 2 (2156 to
2162 MHz), a non selective
downconverter adjusted to receive
thesignal for channel 1 will normally
contain the signal components of
channel 2, and vice versa. It is our
general observation that
downconverters are not presently
designed to reject or filter adjacent
channel signals to any significant
degree. Thus, the television receiver will
be presented with a signal from the
downconverter that is composed of a
composite of both the desired signal and
the undesired adjacent channel signal. If
the receiver linearity and the
intermediate frequency stages are not
designed to accommodate the composite
signal, the adjacent channel signal may
cause interference components to
appear on the TV receiver screen along
with the desired signal. The degree of
adjacent.channel interference is a
function of downconverter design, TV
receiver design and the relative signal
levels present at the input to the TV
receiver. The problem of adjacent
channel interference has been dealt with
in broadcast television by the
establishment of the so-called “taboos”
and the channeling plan. As we
indicated in paragraph 7 above, both of
these take the approach of requiring
considerable geographic separation
between stations using the same or
adjacent channels. The channel
allocation plan adopted in the Repor¢
and Order in Docket No. 19493 marked
the first time that a form of television
transmission had been provided for
adjacent channels in the same locality.
Because of this lack of separation
between adjacent channels, the system
design of the MDS stations involved
becomes far more critical than is the
case with broadcast television, and
indeed the use of adjacent channels in
the same city is only possible when the
MDS station operators have control over
the technical characteristics of a
substantial portion of the reception
equipment {the characteristics of the
television receivers used being the
major exception, at least with respect to
many potential customers) as well as
the transmitting equipment.

25. As we have indicated in para. 27
below, the degree of acceptable

performance of adjacent channel
operation is controlled to a large extent
by the ratio of the relative magnitude of
the levels of the desired and the
undesired signals existing at the input
terminals of the TV receiver. Since
significant differences exist in channel
selectivity characteristics between
various TV receiver manufacturers,?® »
which affect adjacent channel
performance, we believe it would be
better if a large portion of the receiver
population would be immune frem the
interference if such an objec}ive could
be achieved at reasonable cost. A 1874
report published by the Office of Chief
Engineer '®gives a better understanding
of the problem with respect to the
variations in quality of various
television receivers, Although this report
deals with UHF reception problems, it is
generally known that many of the
adjacent channel interference problems
in MDS systems result from filtering
deficiences in the intermediate
frequency portion of the television

- receivers used in connection with the

system, aside from any non-linear
transfer characteristics in the
downconverter and RF tuner of the
television receiver. It can therefore be
reasonably assumed that adjacent
channel effects of television receivers
used in conjunction with MDS systems
should follow a pattern very similar to
that in Chief Engineer’s Report. This
correspondence was generally
confirmed by the 1975 field test
conducted in New York.!? The Chief
Engineer's Report, along with further
engineering analysis, has enabled us to
propose protection criteria rules that
will minimize adjacent channel
interference for the majority of TV
receivers available to the public without
major impact on system design.

26. The Chief Engineer's Report
presents the results of performance
characteristic measurements made on a
sample of available television receivers.
The test results suggest that receivers
experience varying degrees of adjacent
channel interference degradation as a
function of the relative and absolute
signal levels presented to the TV
receiver input terminals. For example,
an analysis of the report indicates that
more than 90% of the receivers were
unaffected when the receiver input
terminals were presented with weak .
(although adequate for viewing
purposes) but equal levels of the desired
and undesired adjacent signals.

1 See, for example, Consumer Reports, Coloc TV
consoles, page 14, January 1880.

1644 Study of the Characteristics of Typical
Television Receivers Relative to the UHF Taboos,
FCC," Project No. 2229-63, June, 1974.

$7See paragraph 21 above.

However, as each signal was equally
increased in power to a level that might
be normally encountered, the percentage
of receivers with noticeable interference
increased and approached 50%.
Nonetheless, the analysis further
indicates that if the adjad®nt channel
signal was always maintained at a 15dB
lower level than the desired signal, 100%
of the receivers were unaffected with
low receiver input signal levels. As the
levels were increased, the percentage of
unaffected receivers still remained
above 90%.'®

27. Co-Located Stations. In our Report
and Order in Docket 19493 we indicated
that successful adjacent channel
operation could be realized if the .
transmitling antennas for each channel
had the same EIRP, were cross polarized
and were located at the same elevation
and geographical coordinates. This
presumplion was made on the
assumption that cross polarization
discrimination of the antennas used for
reception would approximate the 20 dB
discrimination normally available with
that of a 2 foot parabolic disk antenna.
In those situations we assumed that
both adjacent channel stations would
transmit equal but cross polarized
signals which would propagate at equal
level and cross polarized power flux
densities throughout identical signal
areas. We expected under those
conditions that the signal levels at the
TV receive antenna leads for normal
propagation conditions would have a
ratio of desired to undesired signal
greater than 15 dB because of the antena
cross polarization discrimination,
identified in the Chief Engineer’s Report -
as being necessary to prevent adjacent
channel interference.?

28. In our proposed rules, applicants
will be required to demonstrate how
they plan to achieve a 15 dB differential
between the normal levels of the desired
signal and the adjacent channel signal.
Analogously to our approach with co-
channel isolation, we will not mandate
the use of this equipment in all cases. It
is, however, the operator's responsibility
to provide this separation within his

$We note that the test results of the Chief
Engineer's Report are close in agreement with the 14
dB recommend by the CCIR for broadcast station
planning. See Recommendations and Reports of the
CCIR, 1978, Vol. X1, rec. 306-3, Ratio of Wanted to
Unwontled Signa! for Color Television. -

$This presupposed that for relatively short
electrically unobstructed paths transmission
snomalies such as depolarization would be
minimal, and that both transmit antennas would be
spaced close enough to avoid significant
independent fading conditions. Depolarization
refers to the possible independent rotation of the
transmission planes of the propagating power flux
density of both channels so that the polarization
Wum angle with respect to each other is
reduce

-
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service area when necessary.2 We
believe where both stations are co-
located and transmit equal but cross -
polarized power flux density energy
throughout largely identical signal areas,
that receive systems having at least 15
dB of discrimination should allow
significantly more than90% of all.TV
receivers served by the licensee to
perform without interference. When less
than 15 dB of antenna cross polanzatxon

discrimination is available at the receive '

site, supplemental channel
discrimination by the incorporation of
channel selective filters 2! in, or with,
the receive sité downconverter may be
necessary to achieve the 15 dB
requirement. g

29, Non Co-Lacated Stations. A
number of channel 2 applicants have
indicated a preference or aneednotto
-co-locate with an existing channel 1
licensee or applicant. The reasons given
include showings that either space is not
available or desirable at the channel 1
site or that, in-the view of the channel 2-
applicant, other more desirable sites
were preferred. We have also been
informed by some channel 1 licensees
that although they initially selected sites
with sufficient space for the channel 2
applicant, it was subsequently leased
for other purposes since the space was
not under their control. We have
considered the problems associated
with non co-located operation. As
indicated in Appendix 3, our analysis
indicates that non co-located operation
according fo the proposed rules may be.
feasible over a significant part of a
community provided that both adjacent
‘channel operators are prepared to utilize
somewhat higher performance
equipment than normally required if
both were co-located. This analysis
suggests, however, that certain portions
of the signal areas close to the undesired
adjacent channel tranmit sites may
- never be satisfactorily served.

2We are concerned of reports that a number of
low cost receive antennas may be marketed for
direct home MDS reception that are alleged to have

-much poorer than 20 dB cross polarization
discrimination. We believe that if these antennas
are extensively used without regard to adjacent
channel concerns, there could be a significant
probability of adjacent channel interference at some
of the receive sites when the adjacent channelin  «
the area went into service. We remind licensees of
the first channel that the responsibility of con'ectmg
this interference remains with them.

21 We have formally been made aware by at least
one manufacturer of MDS downconverters that
modest amounts of fréquency selectnvﬂy could be
included in the downconverter,’ depending on
volume, at rather low additional costs. Further, as a
result of an FCC funded study (FCC Contract ~
Number 0208-6TY Released March 1978), we note
that the use of surface acoustic wave (SAW)
technology could apparently achieve high levels of
frequency selectivity in a range useful for MDS
applications at modest costs.

30. This close-in problem arises from
the fact that for stations that are not co-
located there can exist receive sites
within both MDS channels’ signal areas
where the undesired signal is much
higher than the desired signal.
Therefore, for those sites the MDS

receive equipment must be capable of

rejecting hte higher undesired signal.
Appendix 3 contains an analysis of a
specific non co-located situation that is
representative of the problem. In this
case both transmit sites emit equal
power in their assigned channels; all
receive sites are equipped with
reference antennas with no cross
polarization discrimination; and the
transmit sites are separated by a
specific distance. For those conditions a
series of normalized concentric receive -
site contours are calculated and plotted

_representing equal antenna and

downconverter performance
requirements necessary-to achieve the
proposed 15 dB ratio of desired to
undesired signals at the output of the
downconverter (see Fig. 2, Appendix 3).
For example, the contour labeled 17 dB
indicates a need for any receive site on
the contour to be able to reject the
undesired signal at the reference receive
antenna by atleast 17 dB in order to
achieve 15 dB difference between the
desired and undesired signals at the
output of the downconverter. As in the
case of co-located sites, the 17 dB of
attenuation may be obtained by using
cross polarization techniques or
frequency-selective filtering or both.??
Any point outside the indicated contour’
requires less channel discrimination
than any point on the inside. The
contour shown in Fig. 1-can also be used
to estimate the areas that are not likely
to be served because of antenna and
downconverter limitations. If we
assumed that the distance between the
two adjacent channel station locations
were separated by one half (¥2) mile,
then from Fig. 2 we observe that the
longest distance from the undesired
station site to the 27 dB contour is less
than 2 miles.? Similarly from the Fig. 2
graph we note that the longest distance
across the symmetrical portion of the 17

dB contour is less than 1 mile. Therefore,

the area that could not be protected to
the degree being proposed if only 17 dB
of adjacent channel dxscnmmanon is

”Addxtianal discrimination could also be
achieved through the use of antennas with more
angular discrimination than that of the reference
antenna used to caculate the contours in appendix
3, except in situations where the receive antennas
are located so that both adjacent stations are in line
with each other.

#The distance between the two stations on the
graph is about % the distance between the
undesired station on the furthest pomt on the 17.dB
curve.

avdilable, is less than two square miles.
In comparison, a station's protected
signal area {whose assumed radius is 16
miles) is 707 squate miles. Accordingly,
then if adjacent channel discrimination
of 17 dB can be achieved reliably then,
for normal signal conditions, less than
.3% of the total area would require .
higher than 17 dB receive antenna and
downconverter discrimination
performance to insure interference-free
operation.

.31, Although antennas with advertised
cross polarization discrimination
characteristics exceedmg 20 dB are
available, we recognize other factors,
such as depolarization due to
propagation and the accuracy and
degree of polarization of the transmitted
signals, affect the amount of possible

-discrimination that an antenna alone

can achieve. Thus, if completely cross
polarized signals are not transmitted or
if the signals are partially depolarized
due to propagation factors, then a
receive antenna with excellent cross
polarization discrimination
characteristics will not be able to reject
the unwanted signal to the degree
inherent in the antenna capability. We'
believe, however, that reasonable
performance can be achieved by all
licensees using cross polarization
techniques if care is used in engineering

< the transmit sites to insure proper
- transmitted signal polarization and also

that narrow beam width receive « °
antennas are used to minimize the
effects of depolarizing reflections and
multi path conditions.? Unfortunately,
such antennas also have high signal gain
characteristics; the narrower the beam,
the higher the gain. But those locations
where the narrow beam antenna
characteristics are most needed are the
receive sites clostest to the transmit
sites which need the least amount of
‘antenna gain. Receive sites using high
‘gain antennas that are close to the
transmit sites will tend to saturate the
downconverter electronics and cause
distortion of the TV signal if care is not
used in controlling the signal levels into
the downconverter.

32. The alternative use-of frequency
selectivity in the downconverter to
achieve adjacent MDS channel rejection
has not yet been widely employed,
although, as we have indicated above
{see footnote 21), the technology seems
to be available. As indicated above, we
believe that a reasonable degree of
frequency selectivity can be achieved at
moderate cost. However, under cerlain

1

3 Depolarization is gerterally caused by the offect
of signals that were modified in transit by °
reflections and by variations in the medta. 'I’ha use
of narrow beam width antennas more nearly atlows
the reception of only the desired direct path signal,
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circumstances heavy reliance on
frequency selectivity may require
improvement of the MDS transmitter
spurious frequency emission
suppression standards. Our present rule
(§ 21.908(b)) requires that any spurious
signals emitted by a transmitter in the
adjacent channel be at least 40 dB lower
than the desired transmitted signal, but
greater attenuation may be required if
interference should occur. Any spurious
signal emitted in the adjacent band will
affect receivers tuned to the adjacent
channel in the same manner as co-
channel interference. In the case of co-
located stations, where there is equal
power flux density-at all receive
antenna locations, a spurious emission
from a transmitter that is 40 dB below its
main beam power would be received in
the adjacent channel at that level, less
any further reduction by cross
polarization below the desired signal.
However, since considerable differences
in the undesired channel power flux
density may exist at receive sites for
non co-located transmit sites, the effect
of the spurious signals may be much
more pronounced. For example, we can
assume the existence of non co-located
transmit stations with a spurious signal
emitted from the channel 1 transmitter
that is 40 dB lower than the channel
main signal and at a frequency in the
middle of the channel 2 band. If a
channel 2 receiver is at a position where
the undesired channel 1 signal is, say 15
dB, higher than the channel 2 desired
signal, then the spurious emission in the
channel 2 band will be only 25 dB below
the desired signal. This generally will
cause visible interference (see footnote
4). Sufficient frequency filtering
selectivity may be available in the
channel 2 receive downconverter to
reduce the adjacent, undesired channel
1 signal to a level that prevents adjacent
channel interference, but it will have no
effect, unlike cross polarization
discrimination, on the rejection of the
spurious emission which causes co-
channel signal interference. Proper
performance at such receive sites would
appear to require either a reduction in
the amount of spurious power emissions
from the channel 1 transmit site or the
use of cross polarization or some
combination of frequency selectivity,
cross polarization and transmitter
spurious frequency emission reduction.

33. We note that some present day
MDS transmitters do emit spurious
frequencies that will fall into the
adjacent channel at a level that is only
4045 dB below the licensed frequency.
As noted in paragraph 32 above, the
current rules only require transmitters to
reduce spurious emissions in the

adjacent channel by 40 dB but do
require the licensee to further reduce
this level of spurious emission if needed.
Theoretically, this would solve the
problem, but it seems to put the burden
on the licensee to supply engineering
skill and equipment that could perhaps
more practically be accomplished by the
transmitter manufacturer. Thus, it may
be more practical to require that
transmitters be type accepted for greater
spurious emission reduction than 40 dB.
The fact that an interference free picture
requires a signal to interference ratio of
45 dB would suggest at least a similar
minimum of spurious emission
reduction. We also note that in the case
of TV accepted transmitters type tested
for broadcast service that Rule Section
73.687(i)(1) requires spurious emission
be suppressed by at least 60 dB with
respect to the main carrier levels. In
short, it would appear that an
improvement in the spurious emission
standard for MDS transmitters would
significantly ease adjacent channel
operation. Thus, our primary question is
what is the cost benefit tradeoff? To
answer this we need to know what will
various levels of additional spurious
emission reductions cost. We solicit
comments on this, particularly from
equipment manufacturers.

34. Generally, spurious emissions are
caused by the transmission and/or
amplification of multiple carriers with
devices that are not perfectly linear. The
current power amplification stages of
some MDS transmitters emitting
television signals are excellent
examples of this phenomenon, since
both aural and visual carriers generally
are amplified in a single power
amplification system. Any non linearity
in the system will generate a series of
spurious emissions, whose frequencies
are related to the absolute frequencies
of the carriers and whose amplitudes
are related to the amount of non
linearity encountered. Thus, it would
appear that there is significant room for
improvement of MDS transmitters in this
regard.

35. Another form of interference that
has special significance for adjacent
channel TV operation and which can be
greatly aggravated by non co-location of
transmission sites is caused by the
transmission of unwanted lower
sideband signals by a station in the
adjacent band similarly causing co-
channel interference to the desired
transmissions. The conventional
amplitude modulation techniques that
translate the video information ** to the

#Television transmission generally employ an
amplitude modulation process, Le. the amplitude of
the transmitted signal is proportional to the
amplitude of the information.

transmitted carrier band generally result
in a signal with two complete sets of
information. Since the carrier bandwidth
is proportional to the amount of .
information carried, spectrum efficiency
considerations would suggest that
bandwidth economy could be achieved
by transmitting only one set of
information instead of two. Technology
limitations and receiver economy
considerations tend to discourage the
idea of transmitting only a single set of
information (i.e. single sideband
operation). However, a compromise
(arrived at by the TV industry and the
FCC in the 30's and 40's) that achieves
significant bandwidth economy and
simpler receiver design was adopted for
TV services, namely the transmission of
one complete set of information and
only partial transmission of the other
side band (i.e. vestigial side band
operation).

36. As we stated above, in the carrier
generation process, both side bands are
always produced. The partially
unwanted sideband information is
generally removed by frequency
filtering. However, this is a costly
process, and it is almost impossible to
remove all of the undesired sideband
which, when transmitted, will fall into
the adjacent channel band.

37.1In the case of MDS, the unwanted
{lower) sideband energy emitted by a
channel 1 transmitter will fall in the
channel 2 band. The channel 2
unwanted sideband would fallina
2162-68 MHZ band. Our present rules
(Section 73.687(a)(3)) specify the manner
and degree of attenuation of the
unwanted lower side band. The degree
of attenuation of the unwanted side
band necessary for reasonable adjacent
channel operation is nowhere
completely specified, but it would seem
from our earlier field test that for co-
Iocated transmissions there was
sufficient protection available in the
conventional MDS equipment used in
the field test. Non co-location will, in
regions where the power flux density of
thé undesired signal is higher in level
than the power flux density of the
desired signal, reduce that protection
margin. Here again it would seem that
improvements in transmitter standards,
namely an increase in attenuation
requirements of lower side band
emissions, would be beneficial. We
solicit comments as to the cost and
feasibility of making such improvements
and the effects on signal reception
quality.

38. It is clear from the above that non-
co-location of adjacent channel MDS
stations will cause some loss of service
area to each station. The extent of this



29358

Federal Register / Vol.. 45, No. 87 | Friday, May 2, 1980 / Proposed Rules

loss is strongly a function of the amount
of separation. As indicated in paragraph
30 above, a gseparation of 2. mile would
typically result in a loss of
approximately 0.3% of the 15 mile
“protected” service area discussed for
the co-channel case. Increasing
separation of 2 miles would increase.
this interference areas to 4%. Although
the size of the interference area at any
given separation distance can be
reduced by tighter transmitter sites
emission standards and more selective
receiving equipment, these measures
involve greater cost. Thus, we face a
difficult policy choice: on the one hand
we would like to provide applicants.
with as much freedom as possible in
selecting adjacent channel transmitter
sites; on the other hand, we would not-
want to create a situation where large
portions of valuable service areas might
be lost due to unacceptable interference,
or to force the use of prohibitively
expensive equipment. Considering all
these factors it is our view that some .
degree of non-co-location is justified,
although how much should be permitted
is highly ]udgmental Based on our
licensing experience under the present
co-location rule, it would appear that as
little as %2 mile of permissible
separation.would provide a substantial
degree of site location ﬂexxblhfy Also,
the 0.3% maximum loss of service area
associated with. this amount of
_ separation would seem diminutive by
any standard of judgment and should
have virfually no effect on the.value of
MDS stations. Consequently, we are
proposing a policy of allowing up to %
mile separation between adjacent ..
channe] stations within a given ~
metropolitan area. However; comments
on this proposal are especially invited.
39. As we indicated in paragraph 30,
our analysis in Appendix 3 fornon co-
location of sifes was based ona -
restricted model whereby both sites
were equivalent in terms of transmit
power and antenna pattern. We
recognize that non—equlvalent
combinations of transmitter power and
antenna pattern are possible. We seek '
comments as: to what, if any, further
rules or constraints should be
considered with respect to-the power
and patternrelationships betWeen the -
adjacent sites.

General

40, In the proceedmg paragraphs we
have proposed rules which:we believe.
clearly-define the-degree to which we
will protect licensees from electrical
interference from subsequéntly
authorized co-channel and adjacent .
channel stations, We would-propose to
permit négotiations, between applicants

and licensees (including permittees)
whereby licensees agree to accept
higher levels of interference than those
established herein.. Stated another way,
an applicant would be free to negotiate
agreements with licensees which would
permit the applicant to cause higher
levels of interference within those
licensees’ “protected signal areas’ than
the maximum specified in our proposed
rules. {Where such agreements require
Commission approval in the form of rule
waivers, we will consider them on a
-cage-by-case basis in'light of the public
interest.)

41. We recognize that two'recent -
petitions for rulemaking have been filed
by Telecommunication Services Inc.
(TSI) and Microband (RMs 3537 and

" 3540, respectively.) 26 Our tentative view

for both of these petitions is that they
parallel our approach detailed in this
Notice. Accordingly, we will consider -
RM 3547 and 3545 and all subsequent
comments to those petitions as
comments to the instant Notice of -
Proposed Rule Making. Other comments
submitted in this proceeding may, of
course, compare and critique these
various approaches. However, in any
event we anticipate ultlmately'

- considering those proposalg in
connection with our final determination
in this proceeding.

Notice of Inquiry

42. Our analyses as set forth above
and in the appendices, are essentially

- directed toward the use of the present

MDS band (2150-2162 MHz). In a Notice
of Inquiry and Proposed Rulemaking in

" Docket No, 80-112; adopted March 19,

1980, FCC 80-138, considered

simultaneously ‘with this proceeding, we-

are looking toward the possible use by
. MDS stations of frequencies in the band

. 2500-2690 MHz on a shared basis with -
- the Instructional Television Fixed

Service (ITFS) and operational fixed
stations. We indicated in that Notice
that if the 2500-2690 MHz band were to
be-shared, all services would have to
have similar or compatible technical
rules. Thus, we anticipate that the rules
and policies discussed and proposed
herein may be made generally
applicable to ITFS and operational fixed
stations operating in that band. Under
these circumstances, it would behoove
parties interested in those services to

3 RM 3537, filed by Telecommunications
_ Services, Inc. proposes’ and amendment of part
21.902(c) of the rules whereby minimum criteria {s -
established that would resuit inautomatic
acceptance of newly filed applications. RM 3540,

_ filed by Microband Corp:, proposes amendment of

. part 21.801 of the rules to exchdnge the frequencies
- of MDS channel 2 with those allocated to other -
" common carrier services.

review these rules to determine whether
and to what extent and exceptions or

" different treatment would be justified
*for such services. Also, as can be seen

from the discussion in this proceeding,
ouranalysis of adjacent channel

- operation focuses primarily on a two

station operahon in the 2150~2162 MHz
band. We recognize that such a
technical analysxs may not be entirely
the same in situations where there may
be three or more adjacent channel
stations, as could be, the case in the
2500-2690 MHz band. Thus, in this
section we inquire as to the
establishment of technical rules for
service in the 2500-2690 MHz band, We
will discuss in the following paragraphs

- some of the concerns that we foresee as

potential problems for more than two
adjacent channels.

43. Spuriously Generated Interference.
As we have indicated in paragraph 34
above, spurious emissions resulting in
interference are often generated in
amplification or transmission
components that are not perfectly lineur.
The probability that the spurious signals
generated will cause interference
increases, given a not perfectly linear
transmission divice, as the number of
signal carriers entering the device
increases. Potentially non linear
components exist in the RF amplifier
sections of TV receivers and all sections
of the down converters. A frequency
plan that allows adjacent channel
operation in'a localxty could subject.a
receiver site to a series of both video
and audio carriers that are separated by
6 MHz. Without proper protection'in the
antenna and downconverter the
resulting intermodulation products

.generated could seriously affect the:

quality of reception on the desired
channel.

44. The degree and type of protection
that must be provided by the antenna
and downconverter is a function of the
magnitude and the absolute frequency of
the spurious signals that must be
protected against, The magnitude and
absolute frequency of the spurious
signals resultmg from the passage of
multiple carriers through a not perfectly
linear device, in turn, is a function of the
amount of non linearity of the device
and the amplitudes and the absolute
frequency of the carriers involved. The
absolute frequencies of the spurious
signals generated generally follow

- precise physical laws, For example in

the case of two licensees transmitting a
TV signal and occupyinig the bands 2554

-- to 2560 MHz and 2560 to 2566 MHz, the
.visual carriers would operate at 2556.25
" MHz and 2561.25 MHz, On passage
. through a not perfectly linear device (a
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down converter RF preamplifier for
example), the two carriers, which are
separated by 6 MHz would generate a
sequence of spurious signals that would
be both higher and lower in absolute
frequency than the ongmal carriers and
each subsequent signal in the series
would be separated by exactly 6 MHz.
For this two channel example, the two
visual carriers would cause to be
generated a series of spurious signals
that would fall above 2561.25 MHz at
2567.25 MHz, 2573.25 MHz, 2579.25 MHz
etc. and below 2555.25 MHz at 2549.25
MHz, 2543.25 MHz, 2537.25 MHz, etc.
Unfortunately, each of the spurious
signal frequences indicated are also the
visual carrier frequencies of other
channels. For example, the visual carrier
for the channel 2566-2572 MHz is at
2567.25 MHz, If a downconverter was
tuned to receive the 2566—2572 MHz
channel and visual carrier signals from
the 2554-60 and 2560-66 MHz channels
were also present, there would be
generated, where the signals from all
three channels were present (such as the
RF pre amplifier of the down converter),
a co-channel spurious interference
signal on the same frequency as the
desired visual carrier unless all devices
were perfectly linear. Similarly, co-
channel aural interference could be
generated from the aural carriers in the
adjacent channels and other spurious
co-channel interference signals would
be present due to the interaction
between the aural and visual carriers
within each channel. Furthermore, if the
two upper adjacent channels (2572~2578
and 2578-2582 MHz) were also present
along with the lower channels
previously indicated, additional
spurious co-channel interference could
be generated that would affect the 2566—-
2572 MHz desired channel.

.45. As we indicate above, the quality .
of the TV pictures affected by the
spurious interference signals described
above will be directly related to the
magnitude of the interfering signals. We
believe the magnitude of the
interference could be controlled through
the judicious apphcatxon of various
combinations of engineering techniques
such as: antenna cross polarization and/
or frequency selectivity, whereby
individual signals or signal
combinations are either removed or
reduced sufficiently in amplitude so that
their presence in the non-linear devices
does not produce other harmful or
objectionable spurious signals;
linearization of media, whereby special
care is taken to design the devices so
that they are ultra linear and will
therefore not generate harmful levels of
spurious signals when multiple signals

are present; level control, whereby the
levels of the potential harmful multiple
carriers are reduced at the receive site
such that the signals will traverse
through the devices' most linear
region; ¥ and transmit site co-location
so as to generally minimize the
performance requirements of the
transmit and receive components.

46. Receive Equipment Development.
The availability and effectiveness of
receive site components could determine
the feasibility of a channel assignment
plan that is intended to provide the most
efficient use of the spectrum. For
example, it is presumed that one of the
reasons why the existing plan that
assigns broadcast TV channels within
an area with a 6 MHz guard band was
adopted is because the technology at the
time could not provide sufficient
selectivity at acceptably low cost in the
RF stages of the TV receivers to allow
adjacent channel assignments. We
solicit comments as to how the state of
the art with regard to achieving
interference free reception of adjacent
channel signals has progressed. Such
comments should be limited to
considerations that could result in rules®

- and standards that would affect the

MDS, ITFS and operational fixed
services and not the broadcast TV

~ service. We seek comments as to the

discrimination performance that could
be achieved by down converters and
antennas presently available and within
the current or foreseeable state of the
art and the quality of television
transmission service that might be
provided with these componentsin a
fully adjacent channel operation
situation,

47. We believe that technological
developments are stimulated by
definable objectives and, conversely,
that such developments are also
discouraged by decisions that do not
anticipate change and the possibility of
future technological improvement. For
example, as we have shown in our
analysis for two adjacent channel
operation, transmit site relative location
is of paramount importance in
maximizing the compatibility of such
operation. We also feel that this is true
of three or more channel operation. We
may find as a result of this Notice that
the necessary equipment to provide
comfortable adjacent channel operation
{for more than two channels) is not
currently available, but might be in the
near future given the motivation of a
channel assignment plan that requires

37 A transmission device such as an amplifier will
normally exhibit a more linear performance with a
low level signal. As the signal levels are increased,
linearity performance degrades.

co-location or close location of all
fransmit sites. Conversely, then. ifa
channel assignment plan is adopted,
such that it does not require control of
transmit site location from the time of
the program inception, it may well
forever preclude the possibility of
adjacent channel operation and the
spectrum efficiency that such operation
would yield.

48. Channel Plans. We seek comments
as to options and recommendations on
channel assignment plans that could
provide for an orderly growth of all of
the services being considered while at
the same time preserving the ability to
incorporate future technological
developments where they occur. One
possible approach would be to utilize a
sequential assignment plan that initially
would call for no adjacent channel
operation, but could later be expanded
to allow paired adjacent operation and
even later, if technology permitted,
allow full adjacent operation. For
example, since there are 31 consecutive
6 MHz channels in the 2500~2690 MHz
band, an assignment plan could initially
assign channels in a given service area
from the sub group of channels
numbered 1, 4, 7, 10, 13, 19, 22, 25, 28, 31.
If all the channels in an area were
eventually assigned and further demand
was still present, then assignments
could be made from a second sub group
of channels numbered 2, 5, 8, 11, 14, 17,
20, 23, 26, and 29 with the condition that
they co-locate or closely locate [See
paragraph 30) with the adjacent channel
licensed from the first sub group. This
plan would provide for two adjacent
channels and a guard band, thus
allowing the licensing of up to 21 out of
the 31 available channels in a general
area as opposed to a maximum of 16
channels if 6 MHz guard bands were
required between all channels because
random site location was allowed.
Further, if a condition were imposed to
require all of the first sub group of
channels to co-locate or closely locate, it
is conceivable that all 31 channels could
be assigned in a given locality as better
systems equipment was develaped. Co-
location would provide, as in the two
channel case, the best possible -
environment for general adjacent
channel operation, as it would place the
least burdensome performance
requirements on the system of
transmission and reception components.
Given the phased channel assignment
approach suggested, applicants licensed
from the first one or two channe! sub-
groups would not immediately need
fully compliant facilities ta get into
service; however, given the condition of
co-location, as more sophisticated
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equipment became available at
reasonable cost, additional channels
could be licensed from the third sub-
group. We recognize that this approach
poses questions as to how long should
early, less sophisticated equipment be
allowed to operate if fully compliant'

equipment later becomes available. We -

solicit comments as to an acceptable
methodology of minimizing the
occurrences and effects of such
situations. )

49. We seek comments on the
feasibility of the above plan or
proposals.for any other plan that-would
allow more efficient spectrum
utilization, W also seek comments on
the precise methodology by which such
a plan could be implemented and the
exceptions that should be considered.
For instance, it may be unnecessarily
burdensome to require co-location and

" adjacent channel operation for all of, or
a portion of, the channels in a small
community because of limited channel
demand. oo

50. We believe that for any new
channel assignment plan, because of the
existing licensees, there would be
inconsistencies. We seek proposals from-
all parties who comment on channel
assignment plans as to how to handle
the existing licensees that may have
been assigned channels that are ,
incompatible with a generally preferred
plan. For instance, should current -
licenses be grandfathered and kept
outside the plan or should they be
integrated into the plan and by what
procedure? Or should they be required
to change frequencies to comply with
the plan? If so when? Initially? When
they cause a problem? When equipment
is replaced? Could assignment plans be _
altered in a given area to accommodate
existing licensees? By what mechanism?
How would this affect nearby cities?

51. Equipment Considerations. Given
the existence of any specific channel
assignment plan, we seek comments as
to how much-and what if any
regulations must be imposed on.receive
equipment and how any such needed.
regulations could be enforced. We also
seek comments that would give insight
as to any-changes or effects on the types
of services, reliability, convenience,
utilization, demand and robustness that

‘any channel assignment plan might -~
introduce. We also note that equipment
currently used in the 2500-2690 MHz
band was designed for an operating .
environment quite different from some
of the approaches discussed above.
Hence the possibility exists that
equipment currently used in ITFS will,
not be compatible with the manner in
which this band will be operated in the

future. We therefore seek comments on
expected retirement dates of existing
equipment and on appropriate
“grandfathering” and “transitional”
procedures. It is our understanding that

“the heavy use of MDS in the 2150-2162

MHz frequency band has resulted in
equipment prices below that available in
ITFS. If MDS stations are allowed to -

operate in the 2500-2690 MHz frequency

band, we would expect to see a
significant expansion in the availability
of cheaper, lower maintenance
equipment available to ITFS licensees.
How significantly would this
development affect the need for
grandfathering protection of older
equipment? : - :

52. Coordination. In order to avoid

. frequency conflict situations, we believe

it may be appropriate to require

.applicants for any service in the 2500-

2690 MHz band to submit technical
showings of impact with other existing
users or earlier filed applicants for the
same or adjacent channels similar to
what we have proposed above for the
MDS service in the 2150-62 MHz band.
We recognize that the specific detailed
showings may be dependent on the _
channel assignment plan adopted, and
we therefore request comments as to
what changes or new technical
showings should be requested for
service in the 2500-2690 MHz band for
the proposed or any alternative plan,
We also ask that parties comment on
the necessity or advisability of an
alternative formal coordination and/or
notification procedure for new
applications in this band patterned after
Section 21.100{d) of the Rules. For those
commenting on support of such a
coordination procedure, we request that
any significant changes believed
necessary from the one specified be
outlined in detail. )

53. Power and Service Area
Limitations. The existing rules for both
ITFS and MDS now specify a maximum
transmitter output power, but do not
specify a limitation on maximum
effective radiated power. In the Notice

“of Proposed Rulemaking in Docket No.

19493, 34 FCC 2d 719 (1972), we
considered limiting MDS station power
output in terms of effective radiated
power, but we later adopted transmitter
output power as a more practical
measurement, However, we note from
our license applications, considerahle

- variability in transmission line losses

between installations and the use of
directional patterns of transmission in
the Instructional Television Fixed
Service. Further, in our proposed
rulemaking, above, for MDS we have

- -used a rationale to establish a protected

service area based on the existence of a
200 watt EIRP and a specific field
‘'strength at a maximum distance. .
Accordingly, it would seem that a
limitation on the'transmit site in terms
of effective radiated power may provide
an alternative measure of maximum
carrier power for stations in MDS
services, In order to promote
compatibility we are inclined to believe
that the operational fixed service should
have the same power limitations as the
MDS service. In the case of ITFS and

" Operational Fixed Service where

occasionally more directional and
greater service distance applications are

_réquired, a maximum effective radiated

power as a function of the transmit
antenna beam width may be a more
equitable means of establishing carrier
power. This in turn would also affect the
criteria for establishing the protected

. service area for those services. We seek

comments as to this approach and as to
what limitations should be enforced as
to Operational Fixed and ITFS,
recognizing that these services, like
MDS, require an electrically
unobstructed path between the
transmitter and receiver.

54. Frequency Tolerances. Currently,
ITFS rules allow frequency tolerances
which would permit variations as much
as’60 KHz. Such frequency tolerances do
not reflect the current state of the art
and are not efficient in terms of
spectrum management of adjacent
channel interference. Furthermore, as
stations become more closely spaced,
there becomes a greater dependence on
frequency stability to minimize co-_
channel interference. We tentatively
believe that the permissible frequency
tolerance for both ITFS and operational
fixed transmitters be tightened to .001%
at least as is the case for the current
requirement for MDS. It could be
desirable to tighten this even further or
to allow the Commission to specify, in

-individual stituations, tighter frequency

tolerances and the perhaps the use of

-frequency offset in cases where

frequency congestion would require it.
Conclusion

55. Finally, we note that the foregoing
discussions, proposed rules, analyses
and attached appendices, have set forth
what we believe to be reasonable
approaches to resolving the major
technical problems currently being
experienced in the MDS 2150-62 MHz
band and our expected concerns and
inquiry about similiar services in the
2500~-2690 MHz band. We not only
solicit careful consideration of our
analyses and proposals, but other
possible alternatives if they would prove
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more beneficial in the development of
service in either band.

56. This Notice of Inquiry and
Proposed Rulemaking is issued pursuant
to authority contained in Sections 4(i),
303, and 403 of the Communications Act
of 1934, as amended. Interested parties
may file comments on or before August
1, 1980, and reply comments on or before
September 2, 1980. All relevant and
timely comments and reply comments
filed in response to this Notice will be
considered by the Commission. In
accordance with the provisions of
Section 1.419 of the Rules, an original
and five copies of all comments, replies,
briefs, and other documents filed in this
proceeding shall be furnished the
Commission. Copies of all filings will be
available for public inspection during
regular business hours in the
Commission’s public reference room at
its headquarters in Washington, D.C.

57. Members of the public should note
that from the time a Notice of Proposed
Rulemaking is issued until the matter is
no longer subject to Commission
consideration or court review, ex parte
contacts made to the Commission in
proceedings such as this one will be
disclosed in the public docket file. An ex
parte contact is a message (spoken or
written) concerning the merits of the
rulemaking made to a Commissioner, a

_Commissioner’s assistant, or other
decision making staff members, other
than comments officially filed at the
Commission or oral presentations
requested by the Commission with all
parties present. A summary of the
Commission’s procedures governing ex
parte contacts in informal rulemaking is
available from the Commission’s
Consumer Assistance Office, FCC
Washington, D.C. 20554, (202) 632-7000,

Federal Communications Commission.
William J. Tricarico,
Secretary.

PART 21—-DOMESTIC PUBLIC RADIO
SERVICES (OTHER THAN MARITIME
MOBILE)

It is proposed that Parts 21 of Chapter
I of Title 47 of the Code of Federal
Regulations be amended as follows:

1. In § 21.901, the introductory text to
paragraph (c) is revised and a new
paragraph (e) is added, all to read as
follows:

§21.901 Frequencies.
* * ., % * . *

(c) Channel 2A will be assigned only
where there is evidence that no harmful
interference will ocurr to any authorized
point to point facjlity in the 2160-2162
MHz band. Channel 2 maybe assigned
only if the transmitting antenna of the

station is to be located within ten (10)
miles of the coordinates of the following
metropolitan areas:

Principal City and Coordinates

* * &« * *

(e) Where adjacent channel operation
is proposed in any city, the preferred
location of such a station’s transmitting
antenna is at the site of the adjacent

-channel transmitting antenna. If this is

not practicable, the adjacent channel
transmitting antennas should be located
as close as reasonably possible, but in
no event more than % mile from the
transmit site of the previously
authorized or proposed adjacent
channel station. Applications which do
not meet this standard will not be
accepted for filing.

2. In § 21.902, paragraphs (b)(1), (2),
and (3) and paragraphs (c)(1), (2), and (3)
are revised. New paragraphs (b}(4), (5).
and (6), and paragraphs (d) and (e) are
added to read as follows:

§21.902 Frequency Interference.

* * * * -
* & &

(1) Not enter into any lease or
contract or otherwise take any action
which would unreasonably prohibit
location of another station's transmitling
antenna at any given site;

(2) Cooperate fully and in good faith
to resolve whatever potential
interference and transmission security
problems may be present;

{3) Engineer the system to provide at
least 45 dB co-channel interference
protection to the signal area of all other
authorized or previously proposed
stations that transmit, or may transmit,
signals for standard television reception:

(4) The applicants’ channel signal area
(see § 21.902(d));

(5) Engineer the system for adjacent
channel operation and if transmissions
are to be provided for standard
television reception be able to provide
the desired channel signal at a level that
is at least 15 dB higher than the
undesired adjacent channel signal at the
input to the terminals of the television
receivers served over the the protected
signal area identified in paragraph (b)(4)
of this section; and

(6) Engineer the transmit site to serve
only one metropolitan area, where such
an area has a population of 50,000 or
more.

[c LR 2K

{1) An analysis of the potential for
harmful co-channel interference with
any other station(s), if the proposed
transmitting antenna has an
unaobstructed electrical path to any part
of the protected signal area if any other
station(s) which utilizes, or would

utilize, the same frequency (see
§§ 21.701(a), 21.901(a} and 21.902(b}(3) of
this chapter);

(2) In the case of a proposal for use of
an adjacent channel, an analysis that
identifies the areas within both
protected signal areas that cannot be
protected according to § 21.902(b)(5);

(3) In the case of a proposal for use of
channel 2, an analysis of the potential
for harmful interference with any
authorized point to point station located
within fifty (50) miles which utilizes the
2160-2162MHz band; and

(4) An anaylsis concerning possible
adverse impact upon Mexican and
Canadian communications if the
station’s transmitting antenna is to be
located within 35 miles of the border.

(d) Each licensee will be entitled to
protection from harmful interference as
determined by theoretical calculations
within a specific signal area surrounding
the transmit site. The maximum area -
that can be protected is that area
bounded by the contour of connected
equal level Power Flux Density points
whose magnitude are —75.6 dBW/m?
excepl:

(1) Where the points on the contour
are greater than 15 miles from the
transmit site; or

{2) Where the electrical horizon of the
site is closer than a free space
calculation of the Power Flux Density
point; or

(3) Where there will exist a contour of
another authorized or previously
proposed station (not intended to be
mutually exclusive) closer to the
transmit site than those specified above
that is determined by a 45 dB ratio of the
applicant’s own signal and that of the
other station operating on the same
frequency; or

(4) For the area created by a non co-
located adjacent channel station as
described by a contour which requires,
for television transmission, 17 dB of
adjacent channel discrimination in
addition to the angular discrimination of
the reference antenna (as defined in
paragraph (e)(2)) but where such area
does not exceed .3% of the station's
protected signal area as calculated in
subparagraphs (1)-{3) above.

en any of the exceptions (1)
through (4) above is applicable, that
exception shall describe the limits of the
protected service area, as appropriate,
when closer than the —75.6 dBW/m?
contour.

(e) In addressing potential harmful
interference in this service the following
shall be considered:

{1) Co-channel interference is defined
as the ratio of wanted-to-unwanted
signals determined to be present in the
desired channel, for television
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transmission, at the output of a
reference receiving antenna at a point
where the antenna is oriented toward ,
the desired station for maximum desired
signal level. Interference will be
considered present when a free space
calculation determines that this ratio is
less than 45 dB. . :

-{2) For purposes of this section, all
interference calculations involving
- receive antenna performance shall
utilize the reference antenna
characteristics shown in figure 1.

BILLING CODE 6712-01-M
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5. In Section 21.904, paragraph (b} is
amended-as follows:

§21.904 Transmitter Power.
* * * *° *

(b) 'XE .

(1) a demonstration that-the power
requested is the minimum needed to
provide adequate, reliable service
within the applicant's protected signal
area (as defined in § 21.902(d)) receiving
sites utilizing the reference'antenna..
indicated in § 21.902(e)(2);

* * * * *

. BILLING CODE 6712-01-M
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17 .

Endangered and Threatened Wildlife
and Plants; Reproposal of Critical
Habitat tor Mojave Rabbitbrush
Longhorn Beefle

AGENCY: Fish and Wildlife Service, =
Interior.

ACTION: Reproposal of Critical Habitat
for tllle Mojave rabbitbrush longhorn
beetle.

SUMMARY: The Service reproposes
Critical Habitat for the Mojave
rabbitbrush longhorn beetle (Crossidius
mojavensis mojavensis). Endangered
status and Critical Habitat were
originally proposed for this species on
August 10, 1978 (43 FR 35636-43). The
Critical Habitat portion of this proposal
was withdrawn by the Service on March
6, 1979 (44 FR 12382-84) because of
additional requirements imposed by the
1978 Endangered Species Act
Amendments. This proposed rule

complies with the requirements of the o

amendments.
DATES: Comments from the public must
be received by June 30, 1980. Comments

from the Governor of California must be _

received by July 30, 1980. A public
meeting on this proposal will be held on
May 23, 1980. A public hearing on this
proposal will be held on June 13, 1980.
ADDRESSES: Interested persons or
organizations are requested to submit
comments to Director (OES), U.S. Fish
and Wildlife Service, Washington, D.C.
20240, Comments and materials relating
to this rulemaking are available for
public inspection, by appointment,
during normal business hours at the
Service's Office of Endarigered Species,
Suite 500, 1000 North Glebe Road,
Arlington, Virginia 22201. The time and
place of the public meeting on this
proposal are presented in the table
below. -

FOR FURTHER INFOHMATION CONTACT:
For further information on this proposal,
contact Mr. John L. Spinks, Jr., Chief,
Office of Endangered Spec1es (703-235-
2771).

SUPPLEMENTARY INFORMATION:
Background. The Mojave rabbitbrush
longhorn beetle is a yellowish-brown
cerambycid beetle which measures from
10 to 18 millimeters in total length. The
larvae bore in, and feed on, the roots of
composite shrubs. Adults feed on the
pollen of, and mate on, flowersof - -

composite shrubs (Linsley and Chemsak,

1961). The beetle was scientifically

- described from specimens collected near

Palmdale, Los Angeles County,
California (Linsley, 1955), but no longer

- occurs at this locality. The beetle now

occurs at only one of the five localities
where it was previously known (Opler
and Williams, 1978). Land-clearing and
urbanization have accounted for the

_decline of this species.

The Mojave rabbitbrush longhorn
beetle was proposed as Endangered
with Critical Habitat on August 10, 1978,
The Critical Habitat portion of the
proposal was withdrawn on March 6,
1979, so that additional requirements
regarding proposal of Critical Habitat
could be fulfilled, as mandated by the
1978 Endangered Species Act
Amendments, This reproposal of Critical

'Habitat complies with the amendments.

Literature Cited ,

Linsley, E. G., and J. A. Chemsak,
1961, A distribution and taxonamic
study of the genus (Crossidius
{Coleoptera:Cerambycidae}). Misc. Pub,
Entomol, Soc. Amer. 3(2):25-64.

Opler, P. A. and L. K. Williams, 1978,
Proposed Endangered or Threatened
status for ten beetles. Federal Register
43(155):35636-43.

Summary of Factors Affecting the
Species
- The Mojave rabbitbrush longhorn

beetle is presently known to occur at
one site six miles west of Lancaster, Los
Angeles County, California. The major
threat to the beetle is loss of habitat
through changes in land use and urban
development. Activities which could
adversely affect the beetle include:

-1. Conversion of land from native
vegetation to agriculture.

2. Construction of roads and urban
development. -

3. Fires, which could destroy the

. beetle’s host plants.

4. Collecting of beetles by
coleopterists could be harmful as the
beetle’s range decreases.

Critical Habitat

The Service believes that the only
known remaining site where the Mojave
rabbitbrush longhorn beetle occurs

. should be designated as Critical Habitat,

because it supports the host plants
essential to this species’ continued
survival, This beetle is extremely
restricted in distribution and is
susceptible to any changes in land use
in the area in which it occurs. Since
major changes in land use could result
in the beetle’s extinction, designation of
Critical Habitat is essential for the -
conservation of this species.

Section 4(b)(4) of the Act requires the
Service to consider economic and other

impacts of specifying an area as Critical
Habitat. The Service has prepared a
draft impact analysis and believes at
this time that economic and other
impacts of this action are not significant
in the foreseeable future. The Service is
notifying Federal agencies which may
have jurisdiction over the area under
consideration for Critical Habitat
designation in this reproposal.
Appropriate Federal agencies, interested
parties; or organizations are requested
to submit information on economic or

“other impacts of this action (see below).

The Service will prepare a final
impact analysis prigr to the time of final
rulemaking. The Service's impact
analysis is the basis for its decision as
to whether or not to exclude any area
from Critical Habitat for the Mojave
rabbitbrush longhorn beetle: A detailed

_summary of comments in response to

the original proposal and this reproposal
of Critical Habitat will appear at the
time of final rulemaking. Critical Habitat
for the Mojave rabbitbrush longhorn
beetle is hereby reproposed as:
California. Los Angeles County.R. 13
W., T. 17 N. Section 15. (The previous
proposal {43 FR 35642) erroneously
described Section 11 as Critical -
Habitat.)

Effect of This Proposal if Published as a
Final Rule

Section 4(f)(4) of the Act requires, to
the maximum extent practicable, that
any proposal to determine Critical
Habitat be accompanied by a brief
description and evaluation of those
activities which, in the opinion of the
Secretary, may adversely modify such
habitat if undertaken, or may be
impacted by such designation, Activitles
which could adversely affect the beetle’s
habitat were listed in the Factors
Secton. Critical Habitat designation only
affects Federal agency activities,
through Section 7 of the Act.

Designation of Critical Habitat is not
expected to have any significant effect
on these activities, because no Federal
involvement is presently known, or
described for the future, in the
reproposed Critical Habitat area.

Public Meetings

The Service hereby announces that a
public meeting and, if requested, a
public hearing will be held on this
proposed rule. The public is invited to
attend the meeting and hearing to
present opinions and information on the
proposal,

Specific information relating to the
public meetings is set out below:
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Public Mesting
Place, Date, Time and Subject
Essex House, 44916 North 10th Street West,

Lancaster, California, May 283, 1980, 7:30~10
pm; Mojave rabbitbrush longhorn beetle

Public Hearing
Place, Date, Time and Subject
Essex House, 44916 North 10th Street West,

Lancaster, California, June 13, 1980, 7:30~10
pm; Mojave rabbitbrush longhorn beetle

Public Comments Solicited

The Director intends that the rules
finally adopted be as accurate and
effective as possible in the conservation
of the Mojave rabbitbrush Jonghorn
beetle. Therefore, any comments or
suggestions from the public, concerned
governmental agencies, the scientific
community, industry, priviate interests
or any other interested party concerning
any aspect of this proposed rule are
solicited. The Service particularly
requests comments on the following:

1. Biological and other relevant data
concerning any threat (or lack thereof)
to these species.

2. Additional information concerning
the range and the distribution of the
species.

3. Current or planned activities in the
subject areas.

4, The probable impacts on such
activities if the area is designated as
Critical Habitat.

5. The foreseeable economic and other
impacts of the Critical Habitat
designation.

National Environmental Policy Act

A draft environmental assessment has
been prepared and is on file in the
Service's Washington Office of
Endangered Species. The assessment
will be the basis for a decision as to
whether this determination is a major
Federal action which would significantly
affect the quality of the human
environment within the meaning of
Section 102(2)(C) of the National
Environmental Policy Act of 1969.

The primary author of this rule is Dr,
Michael M. Bentzien, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.
20240 (703-235-1975).

Note—The Department of the Interior has
determined that this is not a significant rule
and does not require preparation of a
regulatory analysis under Executive Act
12044 and 43 CFR Part 14,

Regulation Promulgation

Accordingly, it is hereby proposed to
amend Part 17, subchapter B of Chapter
1, Title 50 of the Code of Federal
Regulations, as set forth below:

§17.95 [Amended]

1. It is proposed that Section 17.95(i),
Insecta, be amended by adding Critical
Habitat of the Mojave rabbitbrush
longhorn beetle as follows:

Mojave Rabbitbrush Longhom Beetle
(Crossidius mojavensis mojavensis)

California. Los Angeles County. R. 13
W. T. 17 N. Section 15.

-
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Dated: April 23, 1860,
Robert-S. Cook,
Acting Director, Fish and Wildljfe Service,
[FR Doc. 80-13483 Piled 5-1-80; &:15 am]
BILLING CODE 4310-55-id

S50 CFR 17

Endangered and Threatened Wildlife
and Plants; Reproposal of Critical
Habitat for the Delta Green Ground
Beetle o

"AGENCY: Fish and Wildlife Service,
Interior. .

ACTION: Reproposal of Critical Habitat
for the delta green ground beetle.

SUMMARY: The Service reproposes
Critical Habitat for the delta green
ground beetle (Elaphrus viridis). This
insect is known to occur only in Solano
County, California. Threatened status
and Critical Habitat were proposed for
this species on August 10, 1978 (43 FR
35636-43). The Critical Habitat portion
of that proposal was withdrawn by the
Service on March 6, 1979 (44 FR 12383~
84) because of procedural and
substantive changes in prior law made
by the Endangered Species Act
Amendments of 1978. This rule
reproposes Critical Habitat for this
species, to comply with the 1978

" Endangered Species Act Amendments.

The Service seeks further information on
the Critical Habitat of this beetle.

DATES: Comments from the public must
be received by June 30, 1980. Comments
from the Governor of California must be
received by July 30, 1980. A public
meeting on this proposal will be held on
May 22, 1880. A public hearing on this
proposal will be held on June 12, 1980.
ADDRESSES: Interested persons or
organizations are requested to submit
comments to Director (OES), U.S. Fish
and Wildlife Service, Washington, D.C.
20240. Comments and materials relating
to this rulemaking are available for
public inspection by appointment during
normal business hours at the Service’s
Office of Endangered Species, Suite 500,
1000 North Glebe Road, Arlington,
Virginia. The time and place of the
public meeting and the public hearjng on
gﬁls proposal are presented in the table
elow.

FOR FURTHER INFORMATION CONTACT:
Mr. John L. Spinks, Jr., Chief, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washington, D.C.
20240 (703/235-2771).

SUPPLEMENTARY INFORMATION:
Background

The delta green ground beetle
(Elaphrus viridis) is a predaceous beetle
of the family Carabidae which is colored
a striking metallic green intermixed with
patches of gold (Andrews, 1978). It is
limited in occurrence to the grassy edges
of vernal pools south of Dixon, Solano
County, California. Intensive search in
similar habitats in other areas has failed
to reveal the presence of this unique
beetle (Andrews, 1978).

The delta green ground beetle was
proposed as a threatened species on
August 10, 1978 {43 FR 35638-43). The
Critical Habitat portion of this proposal
was withdrawn by the Service on March
6, 1979 (44 FR 12383-84) because of
procedural and substantive changes in
prior law made by the Endangered
Species Act Amendments of 1978. The
present rulemaking complies with the
1978 Endangered Species Act
Amendments, which require, to the
maximum extent prudent, that Critical
Habitat be proposed at the time any
regulation proposes any species to be
Endangered or Threatened.

The habitat of this beetle is
threatened by potential agricultural
conversion, drainage, or pipeline
construction (U.S. Fish and Wildlife
Service, 1878). A letter from the
California Department of Parks and
Recreation to the Service outlines
several proposed projects in the general
area of the beetle’s potential Critical
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* Habitat which’ might have an 1mpact on
the species if carried out (Hiehle, 1980).

No information has been received that
would warrant a change in the
previously proposed status for the
species.

Literature Cited

Andrews, F. G. 1978, Unpublished status
report on Elaphrus viridis Horn, 1878
(Coleoptera: Carabidae). California
Department of Food and Agriculture.

Hiehle, J. L. 1980. Letter to Mr. C. Phillip.
Agee, Fish and Wildlife Service, dated
February 20, 1980. California Department of
Parks and Recreation.

U.S. Fish and Wildlife Service. 1978. .
Proposed Endangered or Threatened Status
and Critical Habitat for 10 Beetles’Federal

_ Register 43:35636-43.

Critical Habitat.

As provided by the Act and 50 CFR
Part 402, “Critical Habitat" means (a)
areas within the geographlcal area
occupled by the species at the time that
_ species is listed which are (1) essential
to the conservation of the species and
(2) which may require special
management corsiderations or -
protection; and (b) specific areas outside
the geographic area occupied by the
species at the time it is listed, upon a
determination by the Secretary that such
areas are essential for the conservation
of the species.

The Service believes that certain
areas occupied by the delta green
ground beetle should be designated as
Critical Habitat. These areas include the
only two vernal pools where the beetle
occurs. This beetle accupies an
extremely limited range andis -
susceptible to changes in its habitat.
Because changes in the areas occupled
by this species could resultin its
extinction, designation of Critical
Habitat is essential for the conservation
of this beetle.

Section 4(b)(4) of the Act requires the -

Service to consider economic and other
impacts of specifying a particular area
as Critical Habitat. The Service has
prepared a draft impact analysis and
believes that economic and other
impacts of this action are not significant
in the foreseeable future. The Service is
notifying Federal agencies that may
have jurisdiction over the land and
water under consideration in this
proposed action. These Federal agencxes
and other interested persons.or
organizations are requested to submit
information on economic or other
impacts of this proposed action{see
below).

The Service will Drepare a final
impact analysis prior to the time of final
rulemaking, and will use this document
as the basis for its decision whether to

.

exclude any area from Critical Habitat
for the delta green ground beetle.

Effect of This Proposal if Published asa
Final Rule

Sections 4{b}(4} and 4(f)(4) of the Act
require, to the maximum extent
practicable, that any proposal to
determiné Critical Habitat be
accompanied by a brief description and
evaluation of those activities which, in
the opinion of the Secretary, may
adversely modify such habitat if
undertaken, or those federal actions
which may be impacted by such
designation. Such activities are

- identified below for this species. It

should be emphasized that Critical -
Habitat designation may not affect each
of the activities listed below, as Critical
Habitat designation only affects Federal
agency activities, through Section 7 of
the Act.

" Two projects with Federal
involvement are being planned for areas
near to or within the proposed Critical
Habitat, The California State
Department of Water Resources is
evaluating site options for an aqueduct’
which would supply water to the city of
Fairfield, Solano County. Two sites
being considered are adjacent to the
proposed Critical Habitat. A U.S. Army
Corps of Engineers permit would be
required before construction could
begin,

The second project being planned is a
wastewater treatment plant for the city
of Vacaville, Solano County. One
potential site for effluent discharge is
Barker Slough, which passes through the
proposed Critical Habitat. The U.S.
Environmental Protection Agency would
provide 75 percent of the funding for thxs
project.

Agricultural practices may adversely

 affect the proposed Critical Habitat of

the beetle, Recent bulldozing has

. ‘modified the area-around one of the

vernal pools where the beetle occurs.

The parties planning the two projects
with Federal involvement are aware of
the presence of the delta green ground
beetle and are considering it in an EIR
and EIS under preparation. The Service
cannot prepare a final analysis of the
effects of these activities on the

*proposed Critical Habitat, or the effects

of Critical Habitat designation on the
activities, until final plans are available,
Both projects have various options -
which preclude further analysis until
specific actions are proposed. Based on

" the information available to the Service,

major conflicts are not anticipated from

- Critical Habitat designation for the delta

green ground beetle.

. Public Comments Solicited

The Director intends that the rule
finally adopted will be as accurate and
effective as possible in the conservation
of any Endangered or Threatened
species. Therefore, any comments or
suggestions from the public, other
concerned governmental agencies, the
scientific community, industry, private
interests, or any other interested party
concerning any aspect of these proposed
rules are hereby solicited. Comments
particularly are sought concerning:

(1) Biological, commercial, or other
relevant data concerning any threat (or
the lack thereof) to the species;

(2) Additional information concerning
its range and distribution;

(3) Current or planned activities which
may adversely modify the subject areas
which are being consxdered for Critical

- Habitat; and

(4) The foreseeable economic and
other impacts of the Critical Habitat
designation on federally funded or
authorized projects.

Public Meetings

The Service hereby announces that a
public meeting and a public hearing will
be held on this proposed rule. The public
is invited to attend these sessions and to

- present opinions and information on the

proposal. Specific information relating
to the public meeting and public hearing
is set out below:

Public Meeting »

Place, Date, Time and Subject

Tennis Club, 4120 Chiles Rd. Davis, Calif.,
May 22, 1980, 7:30~10:00 p.m.; Delta green
ground beetle

Public Hearing

Place, Date, Time and Subject

Tennis Club 4120 Chiles Rd. Davis Calif., June
%Jz }IQBO 7:30-10:00 p.m.; Delta green ground
eetle

National Environmental Policy Act
A draft environmental assessment has

" been prepared in conjunctiorf with this

proposal. It is on file in the Service's

- Office of Endanigered Species, 1000

North Glebe Road, Arlington, Virginia,
and may be examined by appointment
during regular business hours. A
determination will be made at the time
of final rulemaking gs to whether this is
a major Federal action which would
significantly affect the quality of the
human environment within the meaning
of Section 102(2}(C) of the National
Environmental Policy Act of 1969,

The primary authors of this rule are
Dr. Michael M. Bentzien and Dr. Paul A,
Opler, Office of Endangered Species,
U.S. Fish and Wildlife Service,
Washington, D.C. 20240 {703/235~1975).
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Note.—The Department of the Interior has
determined that this is not a significant rule
and does not require preparation of &
regulatory analysis under Executive Order
12044 and 43 CFR Part 14.

Regulations Promulgation

According, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
L Title 50 of the Code of Federal
Regulations, as set forth below:

§17.95 [Amended]

1.Itis proposed that § 17.95(i),
Insecta, be amended by adding Critical
Habitat of the delta green ground beetle
after that of the California elderberry
longhorn beetle as follows:

Delta Green Ground Beetle
(Elaphrus viridis)

California, Solano County. T.5 NR.LE.

W Sec. 12, W Sec. 13, E¥2 Sec. 14,
E2 Sec. 23.

- e -
q &5
N5
s

2 LADERCROLND

@

R

P}

Dated: April 23, 1980,
Robert S, Gook,
Acting Director, Fish and Wildlife Service.
[FR Doc. 8013361 Filed 5-1-80; 8415 am)
BILLING CODE 80-13464-M

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Reproposat of Critical
Habitat for California Elderberry
Longhorn Beetle

AGENCY: Fish and Wildlife Service,
Interior.

* ACTION: Proposed Rule Designaling

Critical Habitat for the California
elderberry longhorn beetle.

SUMMARY: The Service reproposes
Critical Habitat for the California
elderberry longhorn beetle (Desmocerus
dimorphus callfornicus). Threatened
status and Critical Habitat were -
originally proposed for this species on
August 10, 1978 (43 FR 35636-43). The
Critical Habitat portion of this proposal
was withdrawn by the Service on March
6, 1979 {44 FR 12382-12384) because of
procedural and substantive changes in
prior law made by the Endangered
Species Act Amendments of 1978. This
proposed rule complies with the
changed requirements.

DATES: Comments from the public must
be received by june 30, 1880,

Comments from the Governor of
California must be received by July 30,
1980.

A public meeting on this proposal will
be held on May 22, 1930.

A public hearing on this proposal will

. be held on June 12, 1980.

ADDRESSES: Interested persons or
organizations are requested to submit
comments to Director (OES), U.S. Fish
and Wildlife Service, Washington, D.C.
20240. Comments and materials relating
to this rulemaking are available for
public inspection by appointment during
normal business hours at the Service's
Office of Endangered Species, Suite 500,
1000 North Glebe Road, Arlington,
Virginia 22201. The times and places of
the public and hearing on this proposal
are presented in the table below.

FOR FURTHER INFORMATION CONTACT:
For further information on this proposal,
contact Mr. John L. Spinks, Jt., Chief,
Office of Endangered Species, U.S. Fish
and Wildlife Service, Washington, D.C.
20240 (703/235-2771). .
SUPPLEMENTARY INFORMATION:

Background

The California elderberry longhorn
beetle was proposed as Threatened,
with Critical Habitat, on August 10, 1978
{43 FR 35636-43). Before final action
could be taken on this proposal,
Congress passed the Endangered
Species Act Amendments of 1978, which
changed the procedures the Service
must follow when designating Critical
Habitat. The present rulemaking
complies with the amendments.

The California elderberry longhorn
beetle formerly occurred in riparian
(streamside) environments in the lower
Sacramento and upper San Joaquin
Valleys of California. Much of this
habitat type has been destroyed by
stream channelization, levee

construction, and development of
riverfront properties. It is not known if
the California elderberry longhom

Jbeelle still occures in the San Joaguin

Valley. In the Sacramento Valley, the
beetle is known only from the American
River near its confluence with the
Sacramento River, and from Putah
Creek, Sonoma County. The beetle can
only be found in areas where the host
plant, Sambucus glauca, occurs in good
stands.

No information has been received that
would warrant a change in the
previously proposed status of the
California elderberry longhorn beetle.

Information Sources

Eya, BX. Undated. Distribution and
status of a longhorn beetle, Desmocerus
dimorphus californicus Fisher
(Coleoptera: Cerambycidae).
Unpublished manuscript.

Factors Affecting the Species

The major threat to the California
elderberry longhorn beetle is changed
land use in the riverside habitats to
which it is restricted. Examples of
aclivities which could adversely affect
the beetle are:

1. Modification of riparian habitats by river
channelization. )
2. Construction of buildings, roads, bridges,

or parking lots, directly eliminating the
beetle's host plant, elderberry (Sambucus
glauca).

3. Human disturbance, such as vandalism
or fire, resulting from increased recreational
use, which adversely affects the beelle.
Critical Habitat

The Act defines “Critical Habitat” as
(i) the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the provisions of
Section 4 of this Act, on which are found
those physical or biological features (I}
essential to the conservation of the
species and (I} which may require
special management considerations or
protection; and (ii) specific areas outside
the geographic area occupied by the
species at the time it is listed in
accordance with the provisions of
Section 4 of this Act, upon a
determination by the Secretary that such
areas are essential for the conservation
of the species.

The Service believes that certain
areas within the geographical range of
the California elderberry longhomn
beetle should be designated Critical
Habitat because they contain
populations of the beetle’s host plant
which is essential to its survival. This
beetle occupies a limited range and is
susceptible to changes in its riverside
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habitat. Because changes in the area
occupied by the species could result in
its extinction, designation of Critical
Habitat is essential for this beetle’s
conservation. .

The reproposal of Critical Habitat .

includes two areas not included in the
August 10, 1978 (43 FR 35636-43)
proposal. Information provided by Dr.
Arthur Shapiro of the Department of
-Zoology of the University of California
at Davis indicated that two of the .
largest colonies of the California
elderberry longhorn beetle were not
included in the previously proposed
Critical Habitat. The reproposed Critical
Habitat includes these colonies.

Constituent elements of the Critical
Habitat essential to the continued
survival of the California elderberry
longhorn beetle are populations of the
elderberry, Sambucus glauca, on which
the beetle feeds and lays its eggs.

Section 4{b)(4) of the Actrequires the
Service to consider economic and other
impacts of specifying a particular area
as Critical Habitat. The Service has -
prepared a draft impact analysis and
believes at this time that there will be
no significant economic or other impacts
resulting from this proposed action (see
below).

* The Service will prepare a final
. impact analysis prior to the time of final
rulemaking, and will use that document
as the basis for its decision as to
whether or not to exclude any area from
Critical Habitat for the California
elderberry longhorn beetle.

A detailed summary of comments
responding to the original proposal for
listing the species and to this reproposal
of Critical Habitat will appear at the
time of final rulemaking. .

Effect of This Proposal if Puﬁishéd asa
Final Rule :

Section 4(f)(4) of the Act requires, to
the maximum extent practicable, that
any proposal to determine Critical
Habitat be accompanied by a brief
description and evaluation of those
activities which, in the opinion of the
Secretary, may adversely modify such
habitat if undertaken, ormaybe -
impacted by such designation. Activities
that modify the species’ habitat were
discussed above. Critical Habitat
designation only affects Federal agency
. activities, through Section 7 of the Act.

Designation of Critical Habitat is not
expected to have a major effect on any
of the activities mentioned in the
Factors section,aboye. Most of the land
proposed as Critical Habitat is owned’
by the County of Sacramento and is part
of the American River Parkway. The
Sacramento County Department of
Parks and Recreation is aware of the

presence of the California elderberry
longhorn beetle and wishes to conserve
the beetle and its riparian habitat. There
are no known or anticipated Federal
involvements on the privately owned
lands which have been proposed as
Critical Habitat; therefore, no significant
impact is expected to result from
designation of Critical Habitat.

Public Meetings

The Service hereby announces that
public meetings will be held on this
proposed rule. The public is invited to-
attend these meetings and to present
opinions and information on the
proposal. Specific information relating
to the public meeting and hearing is set.
out below:

" Public Meeting
" Place: Tennis Club, 4120 Chiles Road, Davis,

- California
Date: May 22, 1980
Time: 7:30-10 pm -

Subject: California elderberry longhorn beetle

Public Hearing

Place: Tennis Club, 4120 Chiles Road, Davis,
California -

Date: June 12, 1280

Time: 7:30~10 pm

Subject: California elderberry longhorn beetle

" Public Comments Solicited .

The Director intends that the rules
finally adopted be as accurate and
effective as possible in the conservation
of the California elderberry longhorn
beetle. Therefore, any comments or
suggestions from the public, concerned

- governmental agencies, the scientific

community, industry, private interests or
any other interested party concerning
any aspect of this proposed rule are
solicited. The Service particularly
requests comments on the following:

. 1.Biological and other relevant data
' concerning any threat {or lack thereof) to this

species;
2. Additional information concerning the
range and the distribution of the species;
3. Current or planned activities in the

. subject areas;.

4. The probable impacts on such activities
if tge area is designated as Critical Habitat;
an

5. The foreseeable economic and other
impacts of the Critical Habitat designation.

National Environmental Poiicy Act

A draft environmental assessment has
been prepared and is on file.in the
Service's Washington Office of
Endangered Species. The assessment
will be'the basis for a decision as to
whether this determination is a major
Federal action which would significantly
affect the quality of the human
environment within the meaning of

Section 102(2)(c) of the National
Environmental Policy Act of 1869,

The primary author of this rule is Dr.
Michael M. Bentzien, Office of
Endangered Species, U.S. Fish and
Wildlife Service, Washigton, D.C. 20240
(703/235-1975). :

The Department of the Interlor has
determined that this is not a significant
rule and does not require preparation of
a regulatory analysis under Executive
Act 12044 and 43 CFR Part 14.

Regulation Promulgation

Accordingly, it is hereby proposed to
amend Part 17, Subchapter B of Chapter
1, Title 50 of the Code of Federal
Regulations, as set forth below:

§ 17.95 [Amended] .

1. It is proposed that § 17.95(i),
Insecta, be amended by adding Critical
Habitat for the Califotnia elderberry
longhorn beetle as-follows:

- California elderberry longhorn beetle

(Desmocerus dimorphus californicus)

California. Sacramento County,

(1). Sacramento Zone. An area in the
city of Sacramento enclosed on the
north by the Route 160 Freeway, on the
west and southwest by the Western
Pacific railroad tracks, and on the east
by Commerce Circle and its extension

southward to the railroad tracks.

SACRAMENTO

(2). American River Parkway Zone.
An area of the American River Parkway
on the south bank of the American
River, bounded on the north by latitude
38°37'30" N, on the west and southwest .
by Elmanto Drive from its junction with
"Ambassador Drive to its extension to
latitude 38°37'30"” N, and on the south
and east by Ambassador Drive and its
extension north to latitude 38°37'30"N,
Goethe Park, and that portion of the’
American River Parkway northeast of
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Goethe Park, west of the Jededish Smith  DEPARTMENT OF COMMERCE

Memorial Bicycle Trail, and northto a
line extended eastward from Palm
Drive.

Charmichael

Ranche Cordova

Z

(3). Putah Creek Zone, California.
Solano County. R. 2 W T. 8 N. Solano
County portion of Section 26.

23 30

%
WGN
SOLANO €O.

34

Dated: April 24, 1960,

Reproposal of Critical Habitat for
California elderberry longhorn beetle,
Robert S. Gook,

Acting Director, Fish and Wildlife Service.
[FR Doc. 80-13485 Filed 5-1-80; 8:45 am)
BILLING CODE 4310-55-

National Oceanic and Atmosphesic
Administration

50 CFR Part 216

. [Docket No. MMPAH 1980~1]

Taking of Marine Mammals Incidental
to Commercial Fishing Operations

AGENCY: Natlonal Oceanic and
Atmospheric Administration,
Commerce.

ACTION: Order of Administrative Law
Judge.

SUMMARY: The Order modifies and
supplements previous information
published in the Federal Register [45FR
10552; 45 FR 13488; 45 FR 14909] relating
to the formal hearing to consider
proposed incidental taking regulations.
In light of new information that became
available during the hearing, a group of
scientists brought together at the request
of the parties will review this new
information and report to the
Administrative Law Judge and all
parties on May 18, 19580. As a result, the
Order adjusts the briefing schedule
previously announced.

DATES: See below.

FOR FURTHER INFORMATION CONTACT:
Hugh ], Dolan, Adminstrative Law
Judge, U.S. Department of Commerce,
‘Washington, D.C. 20235, AC202~377~
3135.

SUPPLEMENTARY INFORMATION:
Order

On account of new information that
became available during the formal
hearing, a public session will convene at
10 a.m. on May 19, 1880 in Room 6707,
U.S. Department of Commerce Building,
Washington, D.C. to review the report
being prepared as well as any other
timely and relevant information. The
following revised briefing schedule is
adopted: June 2, 1980-Open Brief; June
10, 1980-Reply Brief; June 11, 1980-10
a.m. Oral Argument, Department of
Commerce, Room 6707; July 7, 1960—
Recommended Decision of the
Administrative Law Judge; July 15, 1980-
Exemptions to the Recommended
Decision of the Administrative Law

Judge.

*" The revised schedule accommodates a
review of the new information by a
group of aclentists brought together at
therequest of the parties. It is expected
that the group of scientists will submita
written report to the Administrative Law
Judge and all parties on May 19, 1960.
The report will become part of the
record of this proceeding and will be
available for public inspection.

*  Dated: April 29, 1860.
Hugh J. Dolan,
Adminstrative Law Judge, Office of Hearings
and Appeals.
[¥R Doc. 80-13826 Piled 5-1-2C; 245 am}
* BALLING CODE 3610-22-M



29376

Notices

¢

Federal Register
Vol. 45, Np. 87

Friday, May 2, 1980

This section of the FEDERAL REGISTER
contains documents other than rules or .
proposed rules that are applicable” to the
public. Notices of hearings and
Investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and -
applications and agency statements of

' organization and functions are examples
of documents appearing in this  section.

' DEPARTMENT OF AGRICULTURE
"Forest Service

Forest Land and Resource .
Management Plan, Gifford Pinchot
National Forest, Clark, Cowlitz, *
Klickitat, Lewis, Pierce Skamania,
Thurston and Yakima Counties; Intent
To Prepare an Environmental Impact
Statement

Pursuant to the National
Environmental Policy Act of 1969, the
Department of Agriculture, Forest
Service will prepare an Environmental
Impact Statement for a Land and
Resource Management Plan for the
Gifford Pinchot National Forest. This
Forest Plan will be developed in
accordance with direction for land and
resource management planning in the
National Forest Management Act of
1976.

The Forest Plan will replace all
previous unit and resource plans and
provide direction for all lands
administered by the Gifford Pinchot
National Forest.

The Forest Plan will be coordinated
with local, county, State and Federal
agencies, the Yakima Indian Nation and
local Indian tribes. Public involvement
will be encouraged and sought
throughout the entire process.

Currently a tentative list of issues and
concerns is being prepared on the
Forest, The public will then be invited to
comment on these issues and concerns.

Alternatives will be displayed in an
environmental impact statement and
. will include, at the minimum: (1) a no-
action alternative; (2) one or more
alternatives which will result in
eliminating all backlogs of needed
treatment for the restoration of
renewable resources; (3) an alternative
which approximates the level of goods
and services assigned by the Regional

Plan; and (4) one or more alternatives
formulated to resolve the major public
issues or concerns. -

R. E. Worthington, Reglonal Forester,
Pacific Northwest Region is the -
responsible official. Questions about the
proposed action and environmental
impact statement should be directed to
John M. Johnson, Land Management

.Planning Leader, Gifford Pinchot

National Forest (phone 206-696-7574).
A Draft Environmental Impact
Statement on the Forest Plan is
scheduled to be filed by June 1982. The
Final Environmental Impact Statement

- will be filed by Décember 1982.

Comments and suggestions
concerning the analysis for the Forest
Plan should be sent to Robert
Tokarczyk, Forest Supervisor, Gifford
Pinchot National Forest, 500 West 12
Street, Vancouver, Washington 98660,

Dated: April 24, 1980.
R. E. Worthington,
Regional Forester.

[FR Doc. 80-13449 Filed 5-1-80; 8:45 am]
BILLING CODE 3410-11-M ~

Ketchikan"Area, Tongass National _
Forest, Hugh-Smith Lake Fertilization
Project; Southeast Alaska; Finding of
No Significant Impact

_ An environmental assessment that

discusses proposed fertilization of Hugh-

Smith Lake on National Forest lands
within the Misty Fiords National .
Monument is available for public review
in the Forest Service Office in
Ketchikan, Alaska.

Based on the analy31s and evaluatlon

" of the alternatives in the environmental

assessment, it is my decision to adopt
Alternative 1. This alternative calls for
fertilization of Hugh-Smith Lake on a

weekly basis during the sumimer season

with inorganic fertilizer applied from a
boat. Other alternatives considered
were; (2) the no action alternative which
would call for no lake fertilization on
the Ketchikan Area and (3) fertilization
of another lake on the Ketchikan'Area
which is not in a proposed wilderness or
special management area, The
assessment ideiitifies the specific details
of the lake fertilization plan and the
monitoring program for water quality

- and project goal attainment.

Fertilization of Hugh-Smith Lake by
the Southern Southeast Regional
Aquaculture Association according to

alternative one will enhance the
commermal fishery of Southeast Alaska

. with ‘an optimum benefit/cost

.relationship. The proposed fisherles
enhancement which is compatible with
national monument status and all
current land management bills before
Congress would be a step toward

" restoring historic high fish runs in Hugh-

Smith Lake.

Alternative one, with the specified
monitoring provides the best
combination of physical, biological,
social and economic benefits and is the
environmentally preferred alternative.
 Ihave determined based on the
environmental analysis that this is not a
major Federal action that would
significantly affect the quality of the

. environment; therefore an

environmental impact statement is not
needed. This determination was made
considering the following factors: (a)

. fertilization of the 740 acre lake will

have only a slight effect on the total
ecosystem; (b) there are no irreversible
resource commitments; (c) there are no
apparent adverse effects, and side

" effects of increased productivity will

approach historic natural levels for all
species; (d) the physical and biological
effects are short term with no

. measureable effect outside of the project

' area; and (e) no known threatened or
"endangered plants or animals are within
the affected area.

_Project implementation will take place
no sooner that 30 days from the date of
this decision.

This decision is subject to
administrative review (appeal) pursuant
to 36 CFR 211.19, ‘

Dated: April 25, 1980.

_J. S. Watson,

Forest Supervisor.
[FR Doc. 80-13451 Filed 5-1-80; 8:45 am|
BILLING CODE 3410-11-M

Rural Electrification Admlnlstratlon

Northern Michigan Electric
Cooperative, Inc., and Wolverine
Electric Cooperative, Inc.; Finding of
No Significant Impact

Northern Michigan Electric
Cooperative, Inc. (Northern) of Boyne
City, Michigan, and Wolverine Electric
Cooperative, Inc. (Wolverine) of Big
Rapids, Michigan, are owners,
respectively of 11.22 percent and 8.78
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percent undivided interests in the Enrico
Fermi Unit No. 2 nuclear project. Detroit
Edison Company, the owner of the other
80 percent undivided interest, has
contract responsibility for construction,
and operation of the project. The plant is
located in Monroe County, Michigan,
and is approximately 85 percent
complete. Financing assistance to

. Northern and Wolverine was provided
by REA on September 28, 1977, through
loan guarantee commitments. The loan
guarantee commitments were in an |
amount then estimated to be sufficient
for Northern and Wolverine's combined
20 percent ownership responsibility in
the plant and the initial fuel core.
Consideration is now being given to
additional loan guarantee commitments

_ to Northern and Wolverine. This
financing assistance will enable the
Cooperatives to obtain loan funds for
the current estimated cost of the 20
percent ownership responsibility in the
plant and fuel. The estimated cost
includes fuel related costs that will be
incurred until the projected commerical
operation of Unit No. 2 and for design
and safety changes resulting from
investigation of the nuclear plant
accident at Three Mile Island.

Continued ownership participation in
the project is the preferred alternative.
Among the alternatives considered is
evaluating the requests from Northern
and Wolverine for additional financing
assistance were to purchase additional
power, to construct a coal-fired plant or
to take no action. These alternatives are
considered not to be viable.

REA prepared prepared an
environmental assessment covering the
additional financing assistance to
Northern and Wolverine for the
increased cost of the 20 percent
undivided ownership in the Enrico Fermi
Unit No. 2 nuclear project. Aftera
review of this.assessment, REA
concluded that its loan guarantee
commitments will have no significant
impact on the quality of the human
environment and prepared a “Finding of
No Significant Impact” (FONSI). This
FONSI can be reviewed in the office of
the Director (Room 5831, South
Agriculture Building), Power Supply
Division, Rural Electrification
Administration, Washington, D.C. 20250
‘and at the offices of the cooperatives,
Northern Michigan Electric Cooperative,

" Inc., P.O. Box 138, Boyne City, Michigan
49712 and Wolverine Electric
Cooperative, Inc., P.O. Box 1133, Big
Rapids, Michigan 49307.

Dated at Washington, D.C., this 25th day of
April 1980,
Robert W, Feragen,
Administrator, Rural Electrification
Administration.
[FR Doc. 80-13501 Filed 5-1-50; £4$ am]
BILUING CODE 3410-15-M

Upper Missourl G. & T. Electric
Cooperative, Inc,; Loan Conslderation

. Under the authority of Pub. L. 93-32
(87 Stat. 65) and in conformance with
applicable policies and procedures set
forth in REA Bulletin 20-22 (Guarantee
of Loans for Bulk Power Supply
Facilities), notice ig hereby given that
the Administrator of REA will consider
providing a guarantee supported by the
full faith and credit of the United States
of America for a loan in the
approximate amount of $6,100,000 to
Upper Missouri G. & T. Electric
Cooperative, Inc., of Sidney, Montana.
These loan funds will be used to finance
a construction program consisting of 41.6
kV and 57 kV transmission lines totaling
approximately 8 miles, two 230/57/
41.6kV substations and related facilities.

Legally organized lending agencies
capable of making, holding and
servicing the loan proposed to be
guaranteed may obtain information on
the proposed project, including the
engineering and economic feasibility
studies and the proposed schedule for
the advances to the borrower of the
guaranteed loan funds from Mr, William
Heit, Manager, Upper Missouri G. & T.
Electric Cooperative, Inc., Box 1069,
Sidney, Montana 59270.

In order to be considered, proposals
must be submitted June 2, 1980, to Mr.
Heit. The right is reserved to give such
consideration and make such evaluation
or other disposition of all proposals
received, as Upper Missouri and REA
deem appropriate. Prospective lenders
are advised that the guaranteed
financing for this project is available
from the Federal Financing Bank under
a standing agreement with the Rural
Electrification Administration.

Copies of REA Bulletin 20-22 are
available from the Director, Office of
Information and Public Affairs, Rural
Electrification Administration, U.S.
Department of Agriculture, Washington,
D.C. 20250.

Dated at Washington, D.C. this 24th day of
April, 1980.

Robert W, Feragen,

Administrator, Rural Electrification
Administration. .

{FR Doc. 80-13338 Filed 5-1-80; £:45 am)
BILLING CODE 3410-15-M

Sclence and Education Administration

Joint Council on Food and Agricuitural
Sciences Executive Committee;
Meeting

According to the Federal Advispry
Committee Act of October 6, 1972 (Pub.
L. 92-463, 86 Stat. 770-776), the Science
and Education Administration
announces the following meeting:

Name: Executive Committee of the Joint
Council on Food and Agricultural Sciences.

Date: May 14, 1980.

Time and place: 8:30 a.m.~4 p.m., Room 448,
GHI Building, 500 12th St., S.W.,
Washington, D.C.

Type of meeting: Open to the public. Persons
may participate in the meeting as time and
space permit. :

Comments: The public may file written
comments before or after the meeting with
the contact person below.

Purpose: Review and consider overall Joint
Council strategies, hear updates from the
AD Hoc Committee on Energy and the
Steering Committee for Planning and
Coordination; follow-up on evalvation
activities and program structure
development.

Contact person: Susan G. Schram, Executive
Secretary, Joint Council on Food and
Agricultural Sciences, Science and
Education Administration, U.S. Department
of Agriculture, Room 351-A,
Administration Building, Washington, D.C.
20250, telephone (202) 447-6651.

Done at Washington, D.C,, this 23rd day of

April 18680

James Nielson,

Execulive Direclor, Joint Council on Food and

Agricultural Sciences.

[FR Doc. 80-13508 Filed 5-1-80; &45 am]

BILLING CODE 3310-03-K

ARMS CONTROL AND DISARMAMENT
AGENCY

General Advisory Committee;
Availability of Report on Closed
Meeting Activities

Pursuant to the provisions ¢f the
Federal Advisory Committee Act, 5
U.S.C. App. I, and OMB circular A-63
(revised March 27, 1974), a report on the
activities of the General Advisory
Committee on Arms Control and
Disarmament covering closed meetings
held in 1978 has been prepared and is
available for public inspection as
follows: -

Library of Congress, Federal Advisory
Committtee Desk, Federal Documents
Section, Exchange and Gift Division,
Washington, D.C.

U.S. Arms Control and Disarmament
Agency, ACDA Library, 8th Floor,
State Annex 6. 1700 North Lynn
Street, Rosslyn, VA.
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Dated: April 28, 1980.
Charles R, Oleszycki,
Advisory Committee, Management Officer.
[FR Doc. 80-13490 Filed 5-1~80; 8:45 am]
BILLING CODE 6820-32-M

—— —————

——

CIVIL AERONAUTICS BOARD
[Docket No. 37873]

Golden West Airlines, Inc., Fitness
Investigation; Postponement of
Hearing

Notice is hereby given that the
hearing int the above-entitled proceeding
now assigned to be held immediately
following the prehearing conference -
scheduled for May 2, 1980, at 9:30 a.m.
(45 FR 23711, April 8, 1980) is postponed
until a date and time to be set at the
May 2, 1980 prehearing conference.

- Dated at Washington, D.C., Apnl 25, 1980,
Wwilliam A. Popel,
Administrative Law Judge.

{FR Doc. 80-13576 Filed 5-1-80; 8:45 am)
BILLING CODE 6320-01-M

[Docket No. 37863; Order 80-4-197]

Hughes Airwest, Inc.; Application for -
Compensation for Losses

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C,,
on the 25th day of April 1980,

Order

On February 26, 1979, Hughes Au'west
filed a 90-day notice to suspend all
service at Crescent City, California,’
effective June 1, 1979, By Order 79-4-127
and several ensuing orders, the Board
prohibited Airwest’s suspension,
defined an interim level of essential air -
~ service for Crescent City, and sought
" carrier proposals to provide this level of
service.
Airwest was on strike from September
10 to November 10, 1979, and, since it
was never allowed to suspend service at-
Crescent City, reinstituted service on
December 1. During this strike period,
Century Airlines, acting on its own,
began serving Crescent City and was
the only carrier providing service. On
- December 12, Century filed an’
emergency motion stating that, until
Airwest’s resumption of service at
Crescent City, Century was operating at
a profit. In its emergency motion,
Century stated that it had lost

,substantlal money at Crescent City

" since Airwest reinstituted sérvice on
December 1 and asked that the Board
allow Airwest to suspend its service S0
that Century could continue its .
operations, The community, realizing

" thatits long-term interests would not be

served by requiring Airwest to continue
to provide service, passed a resolution
urging the Board to allow Airwest to
suspend service, provided that Century
would not reduce its service from its
December 3 level,! even though that

_ level did not meet the community’s

interim essential air service
determination.? By Order 79-12-190, the
Board allowed Airwest to suspend.

. operations in favor of Century's service,

but held Airwest in a backup role so
Century could suspend service on as
little as three days’ notice if necessary.

On December 31, 1979, Century filed a
30-day notice of its intent to suspend its
service at Crescent City, effective
January 29, 1980. Several days later, on
January 10, 1980, Century filed a six-day
notice ? to reduce its service from three
daily round trips to San Francisco and
two to Portland to one daily round trip
to each. By Order 80~1-107, January 15,
1980, we permitted Century to suspend
service, and requlred ‘Airwest to arrange
for the provision of service, either by
itself, or by subcontractlng to Century or
some other commuter carrier.

Pursuant to that order, Airwest and
Century filed an agreement 4 with the
Board, by which Century would
continue to provide essential air service
at Crescent City as an independent
contractor for Airwest. Under the
agreement, Century would bill Airwest
for any losses it incurred in providing
the service; Airwest, in turn, would
request from the Board compensation
for losses under section 419[a][7)[B) of
the Act.

On March 14, 1980, Au'west filed an
application for interim compensation for
losses at Crescent City, and on April 1,
1980, filed an amendment to its request.
As amended, Airwest seeks flow-

through compensation of $109,709 for tﬁe‘

period January 16 through February 29,
1980, based on Century’s experienced
losses during that period, plus $57,300
for the month of March and $49,700 for
April, baged 'on Century’s forecast
operating losses.

! Century provided two round trips northbound to
Eugene and Portland and three round trips
southbound to Eurcka and San Francisco with 8-
seat Cessna 402C aircraft, operated by a single pilot
when flying conditions were good and by two pilots
when conditions were questionable. This is the level
of service the Board approved in Order 79-12-190.

2Order 79-7-137 defined this level as at least two
daily round trips to San Francisco providing 21
seats in each direction on weekdays. This was
subsequently changed to 28 seats when the Board
adopted the 50 percent load factor standard for
determining essential air service capacity levels.

3Order 79-12-190 required only a three day notice
but Century gave six days to give the Board and
Airwest additional time to resolve the problem.

¢ Agreement C.A.B. 28167, Docket 37488, approved

by Order 80-3-61, March 12, 1980.

We have reviewed Airwest’s filings,
and conclude that the appropriate
interim rate of compensation is $81,696
for the period January 14 through
February 29, and $30,801 % per month for
the months of March and April.

Our adjustments have several
grounds. First, Airwest’s figures, which
were calculated by Century, contain
several inconsistencies. For example:
Century claimed actual daily block
hours in February were 18.92, while

“ scheduled daily block hours were only’

18.76; Century forecast a 5 percent daily
traffic increase plus a 5 percent fare
increase in March, but did not take into
account the greater number of days in
March in forecasting March traffic; and
Century forecast average costs per block
hourin March and April of $250 and
$240, respectively, yet its claimed costs
in its subsidy calculations for these
months amount to approximately $268
per hour for both months. Adjusting for'
those discrepancies reduces Century’s
operating loss by about $7,000 in
February, $12,000 in March, and $15,000
in April.

Second, Century includes a profit
element equal to 7.5 percent of
expenses; since interim rates are subject
to adjustment once a carrier is allowed
to terminate service, our policy has been
to consider them temporary rates, and to
recognize only operating loss plus
interest, consistent with section 399.30
of our policy statements.® Thig
adjustment amounts to $14,199 for the
January 14-February 29 period, and
$9,300 per month for March and April.

Finally, Century's claim includes a
separate allowance for legal fees of
$6,500 in ]anuary. $3,000 in February,
and $2,500 in March. As indicated,
Century has developed its operating
costs on a block hour basis, and applied
those unit rates to its block hours
incurred in providing service to Crescent
City. Presumably, its block hour rates
reflect general and administrative costs,
which should include its legal fees. It
would not, therefore, be reasonable to
recognize, in addition, costs directly
assigned to any expense category. Wa
will, therefore, disallow Century’s
additional legal fees.

Accordingly, pursuant to the Federal
Aviation Act of 1958, and particularly
sections 102, 204, 419, and 1002(b)
thereof, and the regulations promulgated
in 14 CFR Parts 302 and 324: .

1. We set the interim rate of
compensation for losses sustained by
Hughes Air Corp., d/b/a Hughes -

‘%verage monthly breakeven need for March and
Apri
8The final rate, which we will set after

“termination of service, will include a return eloment,
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Airwest, by virtue of its provision of
essential air service at Crescent City,
California, during the period January 14
through February 29, 1980, at $81,696;

2. We set the interim rate of
compensation for losses sustained by
Hughes Air Corp., d/b/a Hughes
Airwest, by virtue of its provision of
essential air service at Crescent City,
California,? during the period March 1
through April 30, 1980, at $125.24 per
essential air service flight completed,
subject to a maximum compensation of
$1,185.00 per weekday or weekend
period on which essential air service is
provided, and a maximum compensation
of $30,801.00 per calendar month; and

3. This proceeding shall remain open
pending entry of an order fixing the final
rate of compensation, and the amount of
such rate may be the same as, lower
than, or higher than the interim rate of
compensation set here.

We shall publish this order in the
Federal Register.

By the Civil Aeronautics Board.

Phyllis T. Kaylor,®

Secretary.

{FR Doc. 80-13575 Filed 5-1-80; 8:45 am]
BILLING CODE 6320-01-41

DEPARTMENT OF COMMERCE

Economic Development -
Administration

Petitions by Producing Firms for
Determinations of Eligibility to Apply
for Trade Adjustment Assistance

Petitions have been accepted for filing
from the following firms: (1) Jade
Handbag Company, Inc., 49 West 27th
Street, New York, New York 10001, a
producer of handbags and belts
{accepted April 10, 1980); (2} May
Optical Company, Inc., P.O. Box 760,
Wareham, Massachusetts 02571, a
producer of eyeglass frames (accepted
April 10, 1980); (3) T & B Leather
Fashions, Inc., 230 West 38th Street,
New York, New York 10018, a producer
of women's leather coats and jackets
{accepted April 10, 1980); (4} Mason
Manufacturing Company, Dexter Road,
East Providence, Rhode Island 02914, a
producer of metal cans, spools, cups and
stampings (accepted April 11, 1980); (5)
Nooksack Farms, Inc., 9314 Swanson
Road, Sumas, Washington 98295,
producer of peas, beans, carrots and
corn (accepted April 14, 1980); (6) Sunset
Sportswear, Inc., P.O. Box 3978,
Terminal Station, Seattle, Washington

98124, a producer of men's, womens',

7 Appendix A filed as part of the original
document.
8 All members concurred.

and childrens’ jackets, vests and ski
pants (accepted April 14, 1980); (7)
Kickers for Her, Ltd., 1359 Broadway,
New York, New York 10018, a producer
of women's jeans, shorts and rompers
(accepted April 15, 1980); (8) American
Chemo-Plastics, Inc., P.O. Box 190,
Warrensburg, New York 12885, a
producer of eyeglass molds and lenses
(accepted April 15, 1880); (8) Imaging
Systems Corporation, One Imaging
Lane, Derry, Pennsylvania 15627, a
producer of toners and developers for
copying machines (accepted April 15,
1980); (10) North Shore Sportswear
Company, Inc., Dixon Street, Glen Cove,
New York 11542, a producer of women's
leather coats and jackets (accepted
April 15, 1980); (11) Lesnow
Manufacturing Company, Inc., 148
Pleasant Street, Easthampton,
Massachusetts 01027, a producer of
men's suits and sportcoats; women's
blazers (accepted April 16, 1980); {12)
Pensato, Inc., 33 West 34th Street, New
York, New York.10001, a producer of
women's shoes (accepted April 17, 1980);
(13) Clyde Shirt Company, Inc., 802 Main
Street, Northampton, Pennsylvania
18067, a producer of women’s shirts and
blouses (accepted April 18, 1980); (14)
The Wright Touch, Inc., 341 West
Jefferson Boulevard, Los Angeles,
California 90007, a producer of garment
and jewelry trimmings {accepted April
18, 1980); (15) Fostoria Glass Company,
Moundsville, West Virginia 26041, a
producer of glassware (accepted April
18, 1980); (16) Apco Mossberg Company,
100 Lamb Street, Attleboro,
Massachusetts 02703, a producer of
hand tools and reels (accepted April 21,
1980); (17) Kutztown Shoe, Inc.,
Greenwich and Schley Streets,
Kutrztown, Pennsylvania 19530, a
producer men's and boys' footwear
(accepted April 21, 1980); (18)
Continental Color, Inc., 245 Seventh
Avenue, New York, New York 10001, a
producer of color separations for offset
printing (accepted April 21, 1980); (19)
Jayar Machinery, Ltd., 167 New
Highway, North Amityville, New York
11701, a producer of shoe, handbag and
leather products machinery (accepted
April 21, 1980); (20} Sandstone
Manufacturing Company, Inc., 1350
Broadway, New York, New York 10018,
a producer of women's pants {accepted
April 21, 1980); (21) Fabien Corporation,
10 Dell Glen Avenue—Box 300, Lodi,
New Jersey 07644, a producer of printed
textiles (accepted April 22, 1980); (22)
Northern Heel Corporation, 6 Grove
Street, Dover, New Hampshire 03820, a
producer of shoe heels and injection
molds (accepted April 22, 1980); (23)
Oxford Royal Mushroom Products, Inc,,

Route 796, Kelton, Pennsylvania 19346, a
processor of mushrooms (accepted April
22,1980); and (24) Santay Foam, Inc., 11
Merry Lane, East Hanover, New Jersey
07938, a producer of loudspeaker parts
{accepted April 22, 1980).

The petitions were submitted
pursuant to Section 251 of the Trade Act
of 1974 (P.1. 93-618) and Section 315.23
of the Adjustment Assistance
Regulations for Firms and Communities
{13 CFR Part 315).

Consequently, the United States
Department of Commerce has initiated
separate investigations to determine
whether increased imports into the
United States of articles like or directly
competitive with those produced by
each firm contributed importantly to
total or partial separation of the firm’s
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

Any party having a substantial
i